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PREFACE TO FIRST EDITION.

When, in 1886, the writer was detailed by the War Department as
Acting Judge-Advocate, Department of the Columbia, he found, upon
reporting for duty, that the commanding General had but recently, un-
der the President’s orders, been assisting the Governor of Washington
Territory to put down an uprising against the Chinese. The more ef-
fectually to do this, the civil authorities being powerless, the Governor
had deemed it necessary to proclaim martial law in the most populous
city of the Territory. The writer found also that both these officials were
being proceeded against in the courts for illegal violations of the rights
of certain citizens on this occasion. He began to prepare himself as
best he could to defend his chief, the commanding General, from civil
liability. The suits were soon dropped, it being evident to even the
plaintiffs that they would prove futile. Meanwhile, however, the inter-
est of the writer having been attracted, he continued to pursue his re-
gearches after the cause which originally inspired them had ceased to
be of practical importamee. ) .

It was soon seen that, umder the term “martial law,” two distinct
branches of military jurisdiction—&he foreign and the domestic—were,
by most authorities, hopelessly confounded. This, perhaps, was not
unnatural, for “martial law” may with no great impropriety be used to
signify the sway of arms under all circumstances. Yet, because of the
diverse rules of responsibility attaching to those who enforce military
jurisdiction under varying conditions, it is necessary, not only to avoid
cbnfusion of thought, but to protect officers in their just rights, to at-
tach to the term a more technical meaning.

‘When operating on foreign soil, the legal obligations of the domi-
nant military are tested by one rule; when within their own territory, by
a wholly different rule, having regard to the civil and property rights of
the inhabitants. What may be permissible to the commander in the ex-
ercise of his authority in the former, with no responsibility other than
his military superiors, might, in the latter, subject him to grave civil
responsibilities. If it be attempted to throw around the officer in the
latter case that immunity from civil liability which attaches to his con-
duct in the former, the people—his fellow-citizens—might with well-
founded apprehensions view the temporary establishment over them, for
even the most laudable purpose, of the rule of military force. If, how-
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vi PREFACE.

ever, it be understood that this cannot be done; if the principle be estab-
lished that the commander who, under any circumstances whatsoever,
agsumes to enforce superior military power over the people and terri-
tory of his own country does so under ultimate legal responsibility for
Jis acts, military rule is deprived of its terrors, and the law-abiding
pitizen sees in it nothing except the firm application for his benefit of
the powerful military hand when civil institutions have ceased either
‘wholly or at least effectively to perform their appropriate functions.
Nor as to this does it signify whether temporary military supremacy
‘results from efforts to repel invasion or to'suppress insurrection. The
rule of liability is the same in both cases.

It is evident, therefore, that there must be one term to express the
‘fact of supreme military domination over the community abroad, and
another for the same thing at home,

" This was clearly pointed out by Attorney-General Cushing, in 1857,
‘in an opinion conspicuous for the legal acumen which characterizes the
professional writings of that distinguished jurist. But at that time the
true nature and limits of military jurisdiction had not in this country
received sufficiently close judicial examination to admit of demonstration
upon recognized principles of municipal and international law. This it
remained for the Chief-Justice of the United States to do in the dissent-
{ng views of the minority of the justices in Ex parte Milligan, after the
experiehces of the Civil War had directed attention to, and thrown a
‘flood of light upon, the subject. The truth of this observation is wholly
‘independent of the conflicting opinions, regarding the correct territorial
‘Timits of martial law, expressed by the justices in that celebrated case.
“The analysis of the Chief-Justice is masterly, and leaves nothing to
‘those who follow him except to fill in the details of the plan, the
ground-work of which he so ably laid. Thié has been attempted in the
-following pages. How imperfect soever the execution, it may result in
“fuller investigation into, and exposition of, the principles involved, and
‘thus prove of benefit to the mzlxtary professon—to serve which is the
wnter’s only ambition. i

i WASHINGTON Barracks, D. C,, .
November 1, 1802. - ‘-




PREFACE TO SECOND (REVISED) EDITION.

Since this work was published (1892) the military authorities of the -
United States, and those of Great Britain, have had occasion to inaugu-
rate and enforce military government on an extensive scale and under
varied circumstances. The first mentioned did this in Cuba, Porto Rico,
and the Philippine Islands; the last mentioned in the South African re-
publics. While it is not practicable to meet and specifically to provide
for every case that may arise, still the scope of the work has proved suf-
ficiently comprehensive, it is believed, to indicate the direction in which
commanders or others upon whom responsibility rests may find the true,
the patriotic, the military course:

These experiences simply confirm previous ones in this,—that the
true rule for him who has to enforce military government is to place his
justification upon the law of belligerent rights alone without comph-
cating the situation by appeal to civil law. By so doing he will stand
on safe ground. If he depart from this rule, a law bureau will be
needed to save him from the quagmires of litigation or legal contention,
and such bureaus commanders rarely have at hand, nor are they
desirable.

During the twelve years last past there have been several conspicu-
ous instances of enforcing martial law within the United States. In
Idaho, in 18y9, the Governor declared Shoshone County to be in a state
of insurrection and rebellion, and instituted martial law therein. It was
officially declared that this state of insurrection had existed in that com-
munity for several years. The Governor called upon the President to
assist with the national military. This request was compiled with, and
these troops, acting in coBperation with the local civil authorities, sup-
pressed the insurrection. The organized militia of the State had vol-
unteered for the United States service and were in the Philippines. '

In 1002 the condition of affairs was such in Schuylkill County,
Pénnsylvania, that the Governor called out the orgamzed militia to put
an end to alleged violence. No interference whatever with the militia
in the performance of this duty was permitted. The Supreme Court of
the State upheld the Governor in this course, the resulting state of
affairs being what it styled qualified martial law, which, it remarked,
government must have a right to establish on proper occasion or perish. '
A-private soldier, posted as a sentinel, who under these conditions shot
and killed one who was wrongfully coming upon his beat, was held'
blameless by the court.’ :
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In Colorado, by proclamations in 1903-04, the Governor declared
that a state of affairs bordering on insurrection and rebellion existed in
one county; in another, that practically the same condition prevailed;
while in a third they had risen to a state of real insurrection and rebel-
lion. The organized militia was put in the field, in some cases to assist,
in others to act independently, if need be, of the civil authorities—at
discretion of the military commanders.

In each of the cases just mentioned, wherein State authormes en-
forced martial law, appeal was made by the opposition to the judiciary,
but unavailingly. The fact is that the judiciary, as so clearly shown by
the Supreme Court of Pennsylvania, in the decision above referred to,
understands that it does not suffice alone that courts be open and civil
officers pursuing their functions, if in spite of this a condition of law-
lessness prevails that renders such ordinary agencies powerless in fact
properly to perform their functions and give society that security to life
and property that government was intended to secure. This being so,
the next step is inevitable—when ordinary instrumentalities do not suf-
fice, the extraordinary, the military, must be called in, because the com-
munity will not long surrender to its lawless element.

Nor did the condition of affairs at Chicago in 1894 vary in principle
from those just mentioned. The Governor of Illinois at the time would
not call for the national troops, although inter-state commerce and the
carrying of United States mails through that city were effectually
blocked by lawless violence, leading to loss of life and destruction of
property. The President ordered United States troops to the scene.
The special United States attorney urged that martial law formally be
declared; and although this was not done, the omission to do so was
not because apparently of a belief that this would be illegal, nor did it
change the state of facts, which was one of the military dominating all
other authorities. The Supreme Court of the United States sustained
these energetic measures in the amplest manner.

It is not an agreeable fact to reflect upon, yet it is true that the in-
stances are not diminishing in frequency wherein the military, either
national or State, are being put in requisition to preserve order when the
civil authorities fail in this their first duty. The people of the United
States rightly pride themselves on being law-abiding, yet official records
show that more than half the Presidents have issued proclamations
warning the people against the commission of illegal acts, and the num-
ber of distinct proclamations has exceeded the number of Presidents.
This does not complete the view. In this there must be comprehended
numerous instances of State authorities, legislative or executive, treading
the same path. In some cases here referred to, martial law has been
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inaugurated in distinct terms, while in all cases this has been the partial
effect, more or less complete, depending upon the heed given by the
lawless element to official warnings and thus modifying the necessity
for the establishment of martial law in distinct terms.

Martial law was established in the rebellious or disaffected districts
of Cape Colony, South Africa, in 1890, and at various times was modi-
fied as to territorial extent down to the final triumph of British arms in
the Boer War. As it was instituted over districts in rebellion or con-
tiguous to territory of an enemy with which Great Britain was conduct-
ing war, there was reason in adopting, as was done, the laws of war as
the basis for enforcing martial law in this instance. It was simply
placing all those who had to be fought, whether they were the enemy in
line of battle, or the less easily distinguishable enemy—subjects in re-
bellion—as nearly as possible on the same footing. Yet they were not,
in the theory of British law, placed precisely in the same category in
two important respects. First, it was recognized that while certain acts
of burghers—the open enemy—might be breaches of the laws of war,
yet if rebel subjects did the same, they would be offenses against ordi-
nary law, such as treason, or murder; second, that those who enforced
martial law could be held civilly accountable subsequently by alleged
rebel or other subjects of martial-law districts, hence it was necessary
to secure an indemnity act to shield them; whereas such agents were
answerable for this conduct to the open enemy only according to the
laws of war. From this it will be observed that there was nothing in
the circumstances of inaugurating martial law in South Africa and
scarcely anything in the incidents attending its enforcement there that
was at all similar to martial law viewed as a domestic fact, and as just
illustrated in the case of Idaho, Pennsylvania, and Colorado. In truth
the rule styled martial law in South Africa was like that denominated
military government in this work, with the single exception that an act
of indemnity was necessary in certain situations. The case did not
arise of a community being paralyzed in its administrative parts by the
lawless acts of vicious elements of society, so that the military is called
in to save the State from destruction internally. When this condition
of affairs occurs under the British flag, it is likely that the martial law
invoked will be less signalized in execution by appealing to the laws of
war than to those repressive measures that are an extension of the po- -
lice powers of government, the agent for giving effect to which has be-
come the military. .

This prefatory note cannot better be concluded than by the follow-
ing letter:
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“WAR DEPARTMENT.
“OFFICE OF THE JUDCE-ADVOCATE GENERAL,
“WasHINGTON, February 24, 1904.

“My dear Major Birkhimer,—I am very glad to learn that you have
it in mind to bring out a new edition of your ‘Military Government and
Martial Law,’ in which the results of the very considerable experience
which we have had since 1898 in the field of military occupation will be
allowed due representation.

“The original work is the most complete treatise on the subject in
the English language, and embodies the views which prevail in Anglo-
Saxon countries on the subject of martial law and military occupation.
1 have had constant occasion to refer to it in connection with matters
which have been referred to this office for opinion, and found it especially
useful when the character of the operations undertaken in the Philippine
Islands, with a view to suppress the insurrection against the authority
of the United States, were undergoing investigation,

1 hope the revision will appear in the near future, so that the work
can be used in the instruction of officers of the Army in connection with
the government of occupied territory and the restoration of order in com-
munities in which military force has been employed with a view to secure
the execution of the laws; and, I remain,

¢ Faithfully yours, GEO. B. DAVIS,
g “ Judge-Advocate General.”

This, the first revision of the work, now is given to the profession and
the world in the hope that it may be deemed to deserve and may continue
to receive the favor heretofore accorded it, not only in our own, but in
foreign services and in the lezal profession.

SaN Francisco, CALIFORNIA,
July 1, 1904.

When the manuscript for this revised edition had been placed in the
hands of the publisher, the author was taken suddenly and violently ill
and was confined for several months to the hospital. In this dilemma,
Major Daniel H. Boughton, U. S. Army, LL.B,, head of the Law Depart-
ment of the Infantry and Cavalry School and Staff College, obligingly un-
dertouk the onerous task of revising and correcting the proof-sheets and
preparing the index. The great merit of this labor, as executed, belongs
exclusively to that painstaking and capable officer, to whom the author
hereby testifies his appreciation and returns thanks for the invaluahle
services thus rendered. .
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»Military‘Government and Martial Law.

INTRODUCTION.
MILITARY GOVERNMENT.

1. Military jurisdiction is treated in the following pages
in its two branches of Military Government and Martial Law.
The former is exercised over enemy territory; the latter over
loyal territory of the State enforcing it.

2. The enemy territory over which military government is
established may be either without the territorial boundaries
of the dominant State, or comprise districts occupied by rebels
treated as belligerents within those boundaries.

It has, however, been determined by numerous decisions
of the Supreme Federal Tribunal thut, for all war purposes,
districts thus occupied by rebels are foreign. From a bellig-
erent point of view, therefore, the theatre of military govern-
ment is necessarily foreign territory.! Moreover, military gov-
ernment may be exercised not only during the time that war
is flagrant, but down to the period when it comports with the
policy of the dominant power to establish civil jurisdiction.

" 3. On the other hand, martial law as here considered is
purely a domestic fact, being instituted only within districts
which, in contemplation of law, are friendly.? However it
may be brought into existence, the key-note of the situation
is'that martial law is, as just stated, a domestic fact.

4. The distinction is important. Military government is
thus placed within the domain of international law, its rules

. 1. Pomeroy’s Constitutional Law (Bemnett’s third edition), par. 712,
P. 505. 2. Ibid.
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the laws of war, while martial law is within the cognizance
of municipal law. The difference between these two branch-
es of military jurisdiction becoines most strikingly manifest
through the dissimilar rules of responsibility under which
officers exercise their respective powers in the two cases.
With rare exceptions, the military governor of a district sub-
dued by his arms is amenable according to the laws and cus-
toms of war only for measures he may take affecting those
found there, whatever their nationality; whereas he who en-
forces martial law must be prepared to answer, should the
legality of his acts be questioned, not only to his military
superiors, but also before the civil tribunals when they have
resumed their jurisdiction.

5. The theory of temporary allegiance has been adopted
as most aptly descriptive of the relations borne by those in
the occupied district toward the military government estab-
lished over them. It has the sanction of repeated decisions
of the Supreme Court of the United States with reference
both to our own people temporarily subjected to foreign rule,
and enemy subjects when brought under our military control.

And although this theory is rejected by some respectable

writers, the weight of authority and all practice favor it. Cer-
tainly in the light of the judicial decisions referred to it is en-
titled to great respect.

Not only does this theory give a juster conception of the
relations existing between the ruler and people ruled under
these circumstances than any other, but it is based upon con-
siderations which are peculiarly advantageous to the latter.
It signifies to them protection to person and property in so far
as this course is compatible with a proper prosecution of the
war by the dominant power. To appreciate its beneficence
we have only to recall what a great relaxation this is from the
strict rules of war.

Formerly adverse military occupation vested in the con-
queror a right to all property found there and transferred to
him the sovereignty of the subjugated territory. He appro-
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priated the former without stint, nor did he hesitate to press
the inhabitants into the ranks of his army. That was the rule
from earliest times down through the Napoleonic period. It
is true that the dissemination of learning and the advances
of civilization ameliorated the condition of the conquered,
yet neither Frederick the Second nor Napoleon hesitated
either to lay violent hands upon enemy property regardless of
military necessities, or to recruit their armies from the people
of conquered provinces who were forced into the service. Wel-
lington was more humane.

Can it be denied that, under the theory of temporary alle-
giance, the position of those who are subjected to military
government is not more eligible than that here portrayed?

There is no mystery regarding the foundation upon which
the duty of temporary allegiance rests. Upon this point the
language of the Supreme Court is very emphatic. When the
regulur government is driven out and no longer can secure the
people in those rights which government principally is insti-
tuted to maintain, their allegiance is for the time in abeyances
and, in a modified form, is transferred to that government—
even though it be founded on overpowering adverse military
force-—which can and does, either wholly or partially, secure
them in those rights.! Nor does it signify that the inhab-
itants do not by visible signs join with their military ruler
in arranging the details of his government. Their covenant
is implied; but it is none the less binding because it consists
in silent acquiescence in the new order of things. What the
conqueror does from generosity is in derogation of his strict
rights. And whatever may be his motives, the result is apt
to be far more beneficial to the conquered than to himself.
He is dictating, they accepting, terms. Happy their lot that
he is thus willing to concede to them many immunities from
the hard fortunes of war. From any other than a humani-
tarian view it is a matter of indifference to him whether or

1. 4 Cranch, 211; 4 Wheaton, 453, 9 Howard, 603.
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not they are protected in their rights of life and property;
to them it is a matter of vital importance. He is there to
enforce his will and is able to do it; they must accept what
he offers. By remaining with their property in territory
which he alone governs, they impliedly, under the laws of
war, accede to his terms; and while they live under his rule
and receive the benefits of that law and order which he insti-
tutes and maintains, they owe to him that transient duty of
obedience which is called ‘‘temporary allegiance.”

Nothing could be more disastrous to the interests of inhab-
itants of occupied territory than for them to be made to be-
lieve that the invader is there by sufferance, and has no rights
which they are bound to respect. They are not in a position
to assume such lofty ground. To do it is simply to court
disaster. Of this they may rest assured: the military gov-
ernment, if need be, will enforce obedience. If the people—
their regular government evicted—proceed toward the in-
vader as if he were a mere intruder, whom they may treat
with contumely, they will probably have cause to regret their
presumption. It may cost millions of dollars, the devasta-
tion of fair provinces, the destruction of flourishing towns,
and many hundred lives to bring them to a realizing sense of
their error, but the experience will be theirs, and one which
they will not wish repeated. What evidence the incidents of
the Franco-German War of 1870-71 bear to this fact! Yet,
that was the “contest of force’” conducted between the most
refined, enlightened nations. All this is emphasized by Rus-
sian experiences on the soil of Turkey, following immediately
after a conference assembled at the solicitation of the Czar
with a view to softening the inevitable hardships of war, and
which, as hereafter narrated, recommnended an international
code for that purpose distinguished for its precepts of mercy
and good-will.

Equally unfortunate in its effects, if it be acted upon, is
the proposition that the vanquished State retains, with refer-
ence to inhabitants of occupied territory, the rights of sov-
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ereignty in all its plenitude, and that they must obey its man-
dates. This is purely chimerical. They are under no ob-
ligations to recognize the authority of a State which can
only command their services without the power to protect
them if they obey. To do this is but to invite severest meas-
ures of repression on the part of the military governmental
authorities.

It is not proposed in-this treatise to sanction doctrines so
fraught with melancholy results to those who are so unfortu-
nately situated as to be for the time subjected to the enemy’s
arms.

6. During the last half-century there has been a great rev-
olution in weapons of war. This has not been confined to
the arms of the soldier, but extends to the armament of works,
the use of mines, torpedoes, and other death-dealing inven-
tions. While attention has heen directed to this branch of
the miltary art, another and agreeable spectacle has been pre-
sented in efforts of humane and learned men, soldiers and
others, to reduce the laws of war to a concise code, that they
may be better and more generally understood; at the same
time inculcating and nurturing a sentiment favorable to re-
ducing sufferings engendered by war as much as possible.
Those who have been conspicuous in these labors have not
belonged to a class who indulge Utopian dreams of general
and perpetual peace. They recognize the fact that, until hu-
man nature changes, wars will be. Their efforts have been
directed to the creation of an universal public opinion favor-
able to minimizing the evils which attend the prosecution of
hostilities.

The main instrumentality through which it has been at-
tempted thus to advance the cause of humanity has been
conventions of an international character in whose delibera-
tions delegates from a large number of States have taken part.
The declaration of Paris of 1856 may be taken to have given
the first impulse toward such concerted action. Then came
the Geneva Conventions of 1864 and 1868, respectively, in
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the proceedings of which twenty-three States signified their
acquiescence, and which considered particularly the ameliora-
tion of the condition of the sick and wounded and protecting
those who administer to their welfare. Next in order was the
St. Petersburg Convention of 1868, participated in by seven-
teen States, and which resulted in an agrecinent not to
use, as between the contracting powers, an explosive bullet
below 400 grammes weight or loaded with fulminate or
inflammable inaterial. Then followed the Brussels Confer-
ence of 1874, which indirectly resulted from the efforts of
certain influential persons to have some general understanding
entered into which would secure prisoners of war better treat-
ment. But the conference, brought about finally through
the efforts of the Czar, went far beyond this and promulgated
an ‘‘international declaration” setting forth the principles
upon which wars between nations should be conducted. In
1899 the Hague Conference was convened. The proposition
was initiated by the Czar. It looked in the direction of sub-
stituting arbitration where before war might have resulted
from certain situations. It also succinctly and very clearly
promulgated many of the laws and usages of war, which were
signed by the representatives of the inore important powers,
and afterwards confirmed by the proper department of the
latter, thus hecoming obligatory.t

7. These codes followed the plan marked out in * Instruc-
tions for Armies in the Field,” prepared by Dr. Francis Lieber
and published in April, 1863, by the War Departinent, for the
guidance of the land forces of the United States, being the
first, as it has proved the most successful, effort to embrace
in small compass the general principles underlying the present
laws and customs of war, honoring alike the political philoso-
pher who digested and so admirably arranged, and the military
service which amidst the passions of civil war adopted, them.
In a particular manner they embody the fundamental rules

1. Appendix II.
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by which commanders of armies. departments, and districts
are to be guided in their treatment of inhabitants subjected
to military government.!

The ‘“ Instructions’’ were obligatory upon the Army of the
United States only. In this respectstheir sphere was more
circumscribed than either that of the Brussels code or of the
Hague Conference, and which were international in aspiration.
In another respect they were more comprehensive, for they
were applicable not only to wars between independent States,
but to civil wars as well, while the others referred to the former
only. The circumstance of this dissimilarity is accounted for
by the diverse experience of the nations promulgating the re-
spective codes.

8. In one particular the ‘‘ Instructions’’ have, it is believed,
an advantage over all succeeding codes, which, without ex-
ception, have been based upon them. The former are wholly
practical, while it is doubtful if more recent codes in all re-
spects are. ‘This also is easily accounted for. The ‘‘Instruc-
tions’’ were adopted in the midst of a great war, the result of
which none could foresee. Before heing adopted they were
examined by a board of eminent military officers who not
only understood what the laws of war were theoretically, but
from experience in the field knew their applicability and how
they were to he carried into execution. Moreover, they were
adopted under grave official responsibility, the officers who
sanctioned having to use them during the continuance of the
war as their rule of conduct in dealing with the enemy. Ex-
amination will evince that they bear the deep impress of this
official responsibility. The justness of this statement is not
impaired by the fact that the “Instructions’” were adopted
precisely as submitted to the board; this circumstance only
furnishes additional evidence of the thoroughness with which
they had been prepared by the author. While they attempt
to put into official shape the humanity of the land, they do

1- Appendix II.
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not deprive a belligerent of all fair and reasonable means of
successfully carrying on war. His hands are not tied by
theories regarding the rights of the other party belligerent,
or of the inhabitants of territory militarily occupied. Yet
throughout it is inculcated that the law of war imposes many
restrictions on the modes formerly adopted to injure the
enemy based on principles of justice, faith, and honor. It
confidently may be affirmed that the *Instructions’” form a
convenient and useful code of the essential laws of war on
land; and, imbued as they are with the milder precepts of
modern warfare, they may be expected successfully to with-
stand the mutations of time until at least the present moral
sense of man has taken a long step in advance. The predic-
tion here is ventured that, modified so as to conform to stat-
utes and the agreements of international conventions, they
will continue to be the rule of hostile nations when crimina-
tions and recriminations are being indulged because of infrac-
tions of these later codes. To attempt by such agreements
unreasonably to restrain the actions of a belligerent regarding
coercive measures to be used against the enemy is only to in-
vite their utter disregard when nations join in deadly strife.
The world has to-day a striking illustration of this. Both
Japan and Russia are parties to the Hague code. Yet since
the Russo-Japanese War broke out the other signatories have
had their attention formnally called to the disregard by one of
the belligerents of the provisions of that code.

9. On the other hand, both the Brussels and the Hague
codes, and also that agreed upon in 1880 by the Institut de
Droit International, which was published to the world as the
best modern thought on this subject, have the disadvantage
of being adopted in times of peace, when the minds of men in
dealing with military affairs turn rather to the ideal than the
practical. It is not meant by this to disparage the learning,
ability, and zeal of those who digested these codes. In this
they stood pre-eminent before the world, and some were sol-
diers of great experience. The proceedings of these learned
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bodies show, however, that the propositions of each State
were in greater or less degree generally rejected by the others
as inadmissible, and the fmal result was a compromise be-
tween conflicting interests. They may be expected to share
the fate of compromises generally which are without a binding
sanction—be broken at the convenience of the parties. The
great powers at once divided upon the Brussels code. And
here it may be observed that these powers alone are of real
importance when an international code is to be adopted; if
they do not make, they unmake them; yet in all conventions
and conferences having in view the adoption of such codes,
the smaller States are conspicuous by the part they take in
their deliberations and published conclusions.

The most striking feature of the Brussels Conference con-
sisted in the manner in which the smaller were arrayed against
the larger continental States upon some of the most important
topics brought up for discussion, such as the territorial limits
of military occupation, and the right of the people to rise
en masse either to repel or drive out an invader. '

There were, besides, many questions regarding the laws
of war which the conference left untouched, as it was known
there could be no agreement. Great Britain instructed her
delegate to take no part in discussions which seemed to bear
on principles of international law not already generally ac-
cepted, and to oppose all debates on the laws of maritime
warfare. That government joined hands also with the smaller
continental States in opposing everything which would facil-
itate so-called aggressive wars or paralyze the powers of re-
sistance of an invaded people. In truth, the Brussels Con-
ference and the action of the British Government relative to
the code it promulgated conclusively demonstrated that those
nations who maintain large standing armies, and those who
do not, are in many important particulars deeply interested
in having different rules recognized as the laws of war. How
long a code adopted under such circumstances, reluctant-
ly acquiesced in by the really great military powers with a
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knowledge that they may stretch its provisions when con-
venient, or of what efficacy it will prove, remains to be seen.
Russia soon had a self-sought opfportunity to put her alleged
generous views into practice, but nothing was clearly dis-
cernible in her conduct of the war of 1877-78 which would
have raised the suspicion that the Czar had proposed the
Brussels Conference and applauded its results. Such, when
interests of States intervene, is the difference sometimes ob-
servable between promise and fulfillment. It is an interesting
circumstance that while during the last half-century successive
Czars have stood forth initiators of internmational measures
looking to either the obviation of wars or an amelioration of
their effects, no other first-class power has been engaged during
that period in so many wars of great magnitude as Russia.

10. In addition to the ‘Instructions’” mrentioned, and the
general laws of war, United States officers have for their guid-
ance many decisions of the Supreme Court upon the meaning
and scope of those laws. The latter are regarded in all civil-
ized countries as of great weight. Those which arose out of
the incidents of the Civil War are particularly valuable, as
they make clear much which formerly was obscure regarding
belligerent rights and the multifarious duties of officers en-
forcing military government. To United States officers they
are not only highly instructive, but they are of binding effi-
cacy as well. Hence in this treatise they are frequently re-
ferred to and given prominence in keeping with their import-
ance, intrinsic worth, and authoritative character. It were
not possible, perhaps, in the decisions of any other tribunals
to find the subject of the true relation of all within the sphere
of military occupation treated in so copious a manner, from
the elevated standpoint of judicial fairness, as in the published
opinions of the United States Supreme Court. They are of
special importance in an international view, and in an Ameri-
can work should receive every consideration.

11. He who attentively considers the past and present of
the laws of war, whether prompted by curiosity, or, if a soldier,
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by a desire for professional knowledge, will have his attention
arrested by the agreeable fact, before adverted to, that there
exists among civilized nations a widespread and steadily
growing sentiment in favor of reducing to the least practicable
the evils which war necessarily entails. Nowhere else is its
growth healthier than in the military profession. This senti-
ment has a deep foundation in the kindlier feelings of human
nature.

At least this feeling has crystallized itself into a well-
defined proposition-—that neither enemy property nor life
shall be sacrificed unless thereby the military interests of the
belligerent are proportionately subserved; in other words,
that parties belligerent shall no longer permit the useless en-
tailmeént of suffering on the people who inhabhit the theatre of
operations. In the abstract there is nothing new in this
proposition. It has long had a place in the maxims of civil-
ized warfare. But truth forces the confession that often it
has been more honored in the breach than in the observance.
That which is new about it now is the apparent determination
on the part of the leading nations to make the lifeless theory
a living reality. The last and highest development of this
idea is in the Hague code, to which reference has been made.!

12. It will, however, be a great mistake to imagine that this
benign rule of conduct, which in so far as it becomes actively
operative detracts from the extreme rights of a helligerent in
enemy country, will ever be of value if practical effect be given
to the belief that the people of the occupied territory who have
this leniency shown them owe the invaders nothing in return
therefor. When they accept this milder treatment, they must
pursue toward their temporary ruler a course which, while not
impairing their permanent allegiance to the deposed sover-
eignty, will not prejudice the military interests of those who
establish and maintain military government over them.
They cannot in war serve two masters. They must choose

1. Appendix II.
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between the ousted and the de jfacto government. If they
¢lect the former, they must join and cast their fortunes with it;
if the latter, they must do nothing actively to injure it. If
they do, all claim to gentle treatment by their own act vanishes.

MARTIAL LAW.

13. All military is in one sense martial rule, for in its essence
it 1s the law of arms. Still, because of the unusual relation of
the military to the civil power when for the time being in
friendly territory the latter gives wayv to the sway of the
former, it is necessary to have some term by which military
rule under these circumstances shall be designated. That
selected is ‘‘martial law.” This law is invoked as an extreme
measure which pressing necessity alone can justify.

14. It is not asserted that both martial law and the munic-
ipal law sub modo may not be enforced over the same territory
at the same time; for where martial law is instituted by leg-
islative act there is nothing to prevent the civil administration
from being retained, although the military is made predom-
inant, the limits of each being defined. Similarly the executive
officer who enforces martial law may bring the civil power to
his assistance. The eflect, however, of martial law is either
to supersede the municipal law wholly or the latter is retained
subordinate to the former.

15. There are disagreeahle associations connected with the
term ‘‘martial law”’ which, as it is now understood and used in
this treatise, should not attach to it. This arises from the
fact that in the earlier'days of English history and down into
the Stuart dynasty resort was had to irresponsible power by
the sovereign, sometimes with, oftener without, justification;
and this assumed prerogative, which because it was uncon-
trolled could not fail to be abused, was called *martial law.””
If its bad features were eliminated, retaining the good, none
except evil-doers at whom its strong right arm was directed
ever would have exclaimed against it; and this result govern-
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ments, in later times, have sought to effect. This, not by
denying that it ever can be enforced in free governments,
when the experience of all proves the contrary to be true, but
by regulating its exercise.

16. Happily peace and good order is the rule in enlightened
States. But history teaches that this desirable condition of
society is liable at uncertain periods to be violently disturbed.
In all governments of laws, as contradistinguished from Asiatic
despotisms, it is the practice to strengthen the arm of munic-
ipal authority sufficiently to suppress ordinary outbreaks or
commotions. When the exigency rises to a higher point of
disturbance some other power must be called in. And no
government has existed for any length of time without the
necessity arising for using this reserved power, which in every
case is the military. In some States this force of last resort
acts or is supposed to act in conjunction with or in subordina-
tion to the civil power, although the fact generally is the re-
verse; in others it is brought in requisicion by the executive
power—charged with the duty of seeing that the laws are
faithfully executed—without the sanction of positive law;
while in others still—when it is thought that the public weal
would best be subserved thereby—the emergencies justifying
martial law are anticipated and provision is made by statute
for superseding on such occasions the civil by the military
power. The first two cases are often illustrated in the same
State; for the military acting in strict subordination to the
civil administration has seldom if ever been found to be suffi-
ciently energetic to meet great crises in municipal and gov-
ernmental affairs when they took the form of grave disorder,
insurrection, or rebellion; and the result generally has been
that the military commander has been obliged to take the
reins of authority in his own hands. Both English and Amer-
ican experience furnish numerous illustrations of this. On
the other hand it is on the continent of Europe that martial
law—there called “state of siege’’—has been provided for by
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laws which specify under what particular circumstances the
military shall supplant the civil power.

17. Which of these two distinct policies is the wiser ; whether
to permit martial law to spring forth the creature of accident,
as generally has been the case in Great Britain and the United
States, or whether it be the part of wisdom to accept the occa-
sional happening of that imperious necessity which alone jus-
tifies resort to martial law as an established fact based on
experience and provide for its regulation by law, is for the
legislature to decide. The soldier, however, is not in this
instance concerned with what the law ought o be, but with
what it is. He has in either case only to act when the emer-
gency arises. He inquires only regarding his responsibilities
and the duties. devolving upon him; that he may assume the
one, and faithfully, intelligently, and impartially perform the
other.

18. Every independent State possesses the power of self-
preservation. The power is inherent in the State. Neither
State nor society could exist without it. If attacked, each
has a right to defend itself. Nor does it signify from what di-
rection the danger comes or the cause thereof. It is sufficient
that, in fact, a necessity exists for appealing to a power stronger
than the municipal to meet an emergency with which the latter
can not deal. Then it is that martial law is brought into play.

19. If it be a case of internal discord, the State at such times
must choose between anarchy until the public distemper has
worn off, or, sacrificing temporarily certain civil rights, invoke
the sid of the military to bear down opposition to good order
and re-establish the majesty of the law. If the danger come
from without, it is one which municipal law never was intended
to meet; martial law in.the threatened district then may be-
come not a question of internal polity, but of military necessity.

On principle it can make no difference whether the danger
comes from without or within. Martial law properly may be
instituted to meet either.
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20. It may be asked, Is not municipal authority always
equal to such emergencies? We have only to point to the ex-
perience of all stable governments to show that it is not. If
the civil administration alone be depended upon, its powers
must be stretched beyond what was contemplated in the or-
ganization of the government. In this there is far-more danger
than in the alternative course of calling in military assistance,
for if there be one principle above all others important to the
well-being and preservation of society, it is that civil powers
shall not be usurped under color of legal procedure.

1t being admitted that emergencies sometimes confront
the civil power with which it can not successfully contend,
the interests of society are not subserved by denying that
martial law ever can be exercised, but by enforcing it and then
holding to accountability, according to the rule before men-
tioned, those who then may be entrusted with the reins of
military authority.

21. That martial law lawfully may be instituted only in
case of justifying necessity is conceded. The inroads then
made on the rights of the people under municipal law are
such that an emergency alone warrants. There are. however,
two important preliminary questions involved: first, What cir-
cumstances constitute the necessity? second, Who, the neces-
sity having arisen, has a right to invoke the martial-law
power?

22. The answer to the first question will depend upon the
facts of each particular case. That which would be permis-
sible under some would not necessarily be so under other
conditions. All that can be done is to lay down some general
rules for the guidance of those upon whom responsibility rests.
Efforts at formulating the precise circumstances under which
martial law may be invoked have proved unsatisfactory for
the reason that such are just the times when there should
be exercised while a reasonable, yet a wide, discretion. Even
the French statutes providing for the ‘‘state of siege’ are
general in their terms, reposing a confidence in the judgment
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of the commander who has actually at any one spot to enforce
martial law.1 In Part IL. of this work en effort has been made
to elucidate this subject. '

23. Upon the second question authorities are divided.
One class denies that Congress lawfully may establish martial
law; the other asserts that such authority constitutionally
may be exercised. So far as the national authority is con-
cerned, the first class maintains that the enforcement of martial
law and its inauguration under any circumstances is a matter
exclusively within the province of the executive branch of
the government; the second, while conceding this authority

- to the executive, asserts that it may be matter of legislative
cognizance as well. In this, as with many other matters of
governmental polity, there is room for and there exists honest
differences of opinion. In this work, notwithstanding the
great respect felt for those who entertain the former, the latter
view is maintained.

t It is conceded by all that the common law is intolerant of
arbitrary power. Yet it holds every act justifiable which is
essential to the preservation of property and life. This is
true where individuals are concerned. So much the more so is
it when the country is menaced with invasion, or an attempt is
made forcibly to overthrow the government or set that munic-
ipal authority at defiance on which the welfare of all depends.
Force may then repel force, and everything be done which
is necessary to render the use of force effectual. There is no
new principle involved in this. There is an analogous use of
force exercised—on a smaller scale, to be sure—every day
when under what is known as the “police power’ property
is destroyed to stop the spread of a conflagr:tion or to stamp
out the germs of contegious disease, leaving the owner remedi-
less as against those who interposed in behalf of the public
welf.re. It may be requisite by a further and still greater
exercise of martial-low aulhority to prevent insurrection by

1. Appendix V.,
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the arrest of suspected individucls and holding them in cus-
tody until the enemy is repelled or the rebellion suppressed,
or they m.y be brought to trial before a military tribunal, if
the case will not admit of delay. ‘This power can not, however,
be used in sn irresponsible manner. No official is so high or
citizen so low that he is beyond the power or protection of
the law. The exercise of this authority must not be takem
against the law, but under it. On the face of things acts like
those mentioned are trespasses which can only be justified by
proving that the circumstances were such as to render it the
duty of the officer to disregard the rights of individuals in
view of the public safety. And he takes his measures, as
before remarked, under a sense of possible accountability
before the restored civil courts.

Thus far both those who deny and those who assert the
right of Congress to institute martial law are agreed. The
question at this point arises, “ Who has a right to authorize
the exercise of this extraordinary authority?” And here they
separate.

The views of the former can not, perhaps, briefly be better
expressed than by Mr. Hare in a learned treatise on constitu-
tional law—a work of greatest worth, and from which much that
has just been said regarding the nature of martial law has sub-
stantially been taken.1 ‘‘Military action,” says this author,
“should be prompt, meeting the danger and overcoming it on
the instant. It can not, therefore, afford to await on the de-
liberations of a legislative assembly. On the other hand, an
act of Congress authorizing the exercise of martial law in a
State or district gives the military commander a larger charter
than the end in view requires or is consistent with freedom.
Armed with the sanction of positive law, he need no longer
consider whether his acts are justified by necessity. He may
abuse the undefined power intrusted to his hands, and destroy
life, liberty, and property without the shadow of an excuse,

1. Pp.9s54-55. Vol. 2
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on an idle report or a rumor that will not bear the light.”1
The martial-law power is essentially executive in its nature,
It is not expressly given to Congress; its exercise by the latter
would seem to be in derogation of those rights of life, liberty,
and property secured to the citizen by the 4th, 5th, and 6th
amendments to the Constitution, and therefore beyond the
range of implied congressional powers, 2

In remarking upon these objections to the exercise of
martial-law powers by Congress the last can best be consid-
ered first. In making it the commentator appears to have
overlooked the decision of the Supreme Court of the United
States, 11 Wallace, 268. It was there held that the amend-
ments in question interposed no obstacle 40 the exercise by
Congress of the war powers of the government. Section 6 of
the act of July 17, 1862, rendered confiscable the property of
any person who, owning property in any loyal district, should
give aid and comfort to the rebellion. The person might be
living on his property in a state of peace. The amendments
relied on by Mr. Hare afforded him no protection; such
was the decision of the court; the act was declared to be
constitutional.

It is difficult to perceive how Congress can have such au-
thority, as the Supreme Court here decided it had, and yet not
have constitutional power to institute martial law. The latter
could not place the property of citizens more at the mercy of
the government than the act of July 17, 1862, did in the cases
specified. The act of March 3, 1863,8 placed the liberty of
the subject at the will of the President. This also has been
treated as constitutional by the Supreme Court.s If the
martial-law power of Congress needed vindication, it was given
in these acts, in the acts amendatory to the latter, 5 and in the

1. Hare, Coustitutional Law, Vol a2, p. 968. 2 Ibid., pp. 931, 963,
964. Pomeroy, thid,, Sec. 714. 3. Sec. 4. 4 Hare, Vol. 2, p. 970.
5. May 11, 1866; March 2, 1867.



INTRODUCTION. 39

decisions of the Supreme Court sustaining authority exercised
under all the acts.1 )

Had Congress formally proclaimed martial law, nothing
thereby would have been added to powers conferred upon the
Executive Department through these several laws, 2

But it is objected that under color of a martial-law act of
Congress the officer might abuse his power without liability of
being held responsible.3 The Supreme Court has decided
differently. In Luther 2. Borden this question was directly
before it, and the court explicitly rejected the doctrine that
an officer could wanton with authority while exercising martial-
law powers, 4 and laid down the true limits within which he
must act. So as to the law expounded by the English courts.
There an officer was held liable who, in enforcing martial law.
had heedlessly and without due inves igation punished a
civilian, this although a bill of indemnity had peen passed
covering all acts taken pursuant to martial law authority.s
The bill of indemnity was not permitted to cover with the
cloak of oblivion acts of needless cruelty. The opposite doc-
trine has never in any degree received judicial sanction, and
it is believed it never will. It is contrary to reason and ev-
ery principle of justice that, under color of law, officers shall
be permitted to inflict punishment unrestrained, except as
prompted by a depraved heart, and then escape responsibility.

The right and the duty of using force follow directly from
the ideas of law and government. The Constitution has not
left this matter in doubt. It states that the President ‘‘shsll
take care that the laws be faithfully executed.”s Of these
laws the Constitution is supreme.7 If he have not the power
in every rcspect, it is both the right and duty of Congress
to supplement his authority by appropriate legislation.s In
case thany ot only individuals, but States as such or communi-

1. 11 Wallace, 268; 1bid,, 331; 18 Wallace, 510; 95 U. S., 438; 106
sbid., 315; 110 U. 8, 633. 2. Hare, Vol. 2, p. 970 ef seq. 3. Hare, sbud., p.
968. 4. 7 Howard, p. 46. 5. 27 State Trials, 759. 6. Art. 3, Sec. 3.
7. Art. 6, clause 2. 8, Art, 1, Sec. 8, clause 17.
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ties, rebel against the laws and Constitution, the right of the
Government ‘to use force can no longer be questioned.1 Dur-
ing the Civil War the President first assumed martial-law pow-
ers. Suspending the privilege of the writ of habeas corpus
was one of these. The legislature gradually came in this work
to his assistance. The Constitution gives Congress power to
pass all laws necessary and proper for carrying into execution
all powers vested in the President as head of the Executive
Department. The means and instrumentalities referred to as
within the authority of Congress are not enumerated or de-
fined. They are left to the discretion of the legislature, subject
only to the restriction that they be not expressly prohibited,
and are necessary and proper for carrying into execution the
powers mentioned.2 And as to this, ‘It is not to be denied,”
said the Supreme Court of the United States, ‘‘that acts may
be adapted to the exercise of lawful power, and appropriate
to it, in seasons of exigency, which would be inappropriate at
other times.” 3

Speaking of the act of March 3, 1863, Mr. Hare cobserves
that it “*virtually established martial law by arming the Presi-
dent and the officers under his command with a dictatorial
power to deprive any man whom they regarded as inimical of
liberty and property.” Without acceding to this proposition
in its entirety, we mey recall the terms of praise in which the
Supreme Court referred to the provisions of the law thus in-
veighed against. In Beard v. Burts the defendant had shielded
himself behind the 4th section of the act and the act amenda-
tory thereto of May 11, 1866; and in the course of its opinion,
reversing the decision of the Supreme Court of Tennessee, the
Supreme Court of the United States remarks: ““The orderts of
which the acts speak are military orders, and a large portion
of such orders, as is well known, are merely permissive in form.
They necessarily leave much to the discretion of those to
whom they are addressed. We can not doubt that Congress

1. Von Holst, Constitutional Law, p. 45; Prize Cases, 2 Black, 635.
2 Art, 1, Sec. 8, clause 17. 3. 12 Wallace, 457 ef seq.
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had such orders in view, and that its action was intended to
protect against civil suits those who do acts either commanded
or authorized by them.”1 In Mitchell v. Clarke the action of
a depariment commander in enforcing martial law on loyal
soil indirectly came up before the Supreme Federal Tribunal
for consideration.2 The defendant strove to shelter himself,
partially at all events, behind the same provision of law as
the defendant in the other case just cited; the case went off
upon another point, but the court took occasion to refer to
the acts of Congress in question in terms of highest commenda-
tion. So in Bean 7. Beckwith, where the same section came
under review, the object of the law was clearly stated, with
no suggestion against the constitutionality; while in Beckwith
v. Bean, which was a continuation of the former case, the
court remarked, when reversing the action of the Vermont
court, that the jury ‘‘could not well ignore the important
fact that the arrest occurred at a period in the country’s his-
tory when the intensest public anxiety pervaded all classes
for the fate of the Union.”

It is impossible to misunderstand the intention and effect
of the various laws that have just been mentioned and others of
similar import affecting the liberty and property of civilians
passed during and just subsequent to the Civil War and the
language of the Supreme Court when referring to them. They
place on firmest ground the legality of the exercise of martial-
law power by Congress in cases of great emergency. It has
been said that they are squarely in the teeth of the supposed
opinion of the Supreme Court in the celebrated case Ex parte
Milligan. 8 That point is not here conceded; but if it were so,
the decisions referred to are of a subsequent date and may be
supposed to modify the majority views, in Ex parte Milligan,
as to the exercise of martial-law power.4

1. 5 Otto, p. 438.‘ 2. 110 U. S.,633. 3. 4 Wallace, 21; Hare, Consti:
tutional Law, Vol. 2, p. 971. 4. Hare, Constitutional Law, Vol. 2, p. 970
el srq. ) ‘
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The reasoning of the Supreme Court in Luther v. Borden
was cogent, and demonstrated the necessity of the exercise of
martial law when the civil is dethroned. *‘The power,” said
the court, “is essential to the existence of every government,
essential to the preservation of order and free institutions,
and is as necessary to the States of this Union as to any other
government. The State must determine what degree of force
the crisis demands. And if the government deemed the
armed opposition so formidable and so ramified throughout
the State as to require the use of its military force and the dec-
laration’ of martial law, we see no ground upon which this
court can question its authority.”1 The acts of Congress be-
fore mentioned, and the decisions of the Supreme Court com-
mending them in strongest terms, do but transfer the appli-
cability of this language to the government of the Union and
its legislature.

If Congress has not the power to institute martial law, it
probably has not authority to pass an indemnity bill covering
acts taken under that law when enforced by the Executive
Department; for it would be difficult to derive the indemnity
power from any source from which the martial-law power
would not equelly flow. Yet the acts of Congress in question
were in naturc and effect bills of indemnity; this fact the
Supreme Court in numerous opinions emphasized, not in the
language of disapprobation, but in eulogistic terms.

“It would seem to be conceded,” it has been remorked,
‘“‘that the power to suspend the writ of habeas corpus and that
of proclaiming martial law include one another., * * The
right to exercise the one power implies the right to exercise
the other.” 2

In the Reconstruction Acts of 1867 Congress exercised the
martial-law power. The authority was sustained by the Su-
preme Court in a number of decisions.3 In Texas v. White it

1. 7 Howard, 45. 2. 9 Amer. Law Register, 507-8; Ex parte Field,
5 Blatchford, 82; Halleck, Chap. 15, Sec. 27; R. B. Curtis, “Executive
Power,” 1862. 3. 7 Wallace, 701; 13 Wallace, 646.
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was held that this was in pursuance of the duty imposed on the
general government to guarantee to every State a republican
form of government.1 But in this discussion it matters not
what the object was. The question here is not what objects
Congress constitutionally may have in view by its legislation.
We regard here only the imeans it makes use of to accomplish
those objects. Martial law is never, under constitutional gov-
ernments, its own end; like war, of which it may be a fore-
runner or sequel, martial law is « mean, an instrument for
the attainment of some ulterior purpose essential to civil
order. Regarded in this light, we have here properly to in-
quire not what the Reconstruction Acts were incended to ac-
complish, but the means adopted through these acts for the
attainment of the end in view.

Doing this, we see the military raised sbove the civil power,
and so securely that the President even could not depose it.
The sword took precedence of all else. Courts and legislatures
waited the soldier’s decree. If they acted, it was at his bidding
or with his permission. This was martial law. We are not
interested in words. If ‘“‘martial law’’ sounds too harsh, call
this rule of the sword something else. That, however, will not
change the nature of the fact. If not so termed, it scill remains
martial law.

24. The Constitution gives to Congress power to declare
war, grant letters of merque and reprisal, and to make rules
concerning captures on land and water; to raise and support
armies. Congress is authorized to make all laws necessary
and proper to carry into effect the granted powers. The
measures to be taken in carrying on war and to suppress in-
surrection arc¢ not envmerated. The decision of all «uch
questions rests wholly with those to whom the substantial
powers involved are confided by the Constitution. Moreover,
it is a well-recognized principle not only that it is not indis-
pensable that ihe existence of any power claimed can be found
in the words of the Constitution, but it need not be clearly

1. 7 Wallace, 708,
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and directly traceable to a particular one of the specified
powers, Its existence may be deduced fairly from more than
one of the substantive powers, expressly defined, or from all
combined. It is allowable to group together any number of
them and infer from them all that the power claimed has been
conferred.1 Many substantive powers granted to Congress
are not construed literally, and the government could not
exist if they were. Thus the power to carry on war is con-
ferred by the power to declare war. The auxiliary powers,
those necessary and appropriate to the execution of other
powers singly described, are as certainly given as are the ex-
press powers to which they are incident. They are not cat-
alogued, no list of them is made, but they are grouped in the
last clause of Section 8 of the 1st Article, before cited, and
granted in the same words in which all other powers are
granted to Congress. 2

25. It remains only to consider whether martial law can
be an appropriate war measure. If so, it may be invoked by
that department to which is confided the power to provide
means for successfully conducting hostilities. That it may
be a proper war measure does not admit of doubt. We have
not had a war in which, in one form or another, martial-law
powers have not time and again been exercised, nor are we
singular in this regard. All nations who are called upon
either to repel invasion or suppress extensive rebellion have
‘had a similar experience. k

Being thus an appropriate war power—an instrumentality
which on proper occasions may be used for our own advantage
and the discomfiture of the opposite party—the martial-law
power must be possessed by the department of the govern-
ment which not only declares war, but must provide the means
for carrying it on—this, although on occasions of pressing
necessity the power likewise may be assumed by the Executive
Department without previous legislative sanction.

1. 11 Wallace, 506; 12 Wallace, 534. 2. 12 Wallace, 544.




PART 1.
MILITARY GOVERNMENT.

‘CHAPTER 1.

PowER TO DECLARE WAR,

1. Military Government is that which is established by
a commander over occupied enemy territory. To entitle it
to recognition it is necessary that the authority of the State
to which the territory permanently belongs should have ceased
there to be exercised.

The establishment of military government is considered
to be, primarily, for the advantage of the invader; but this is
more in appearance than reality, arising from the circum-
stance that the occupying army alone has the power at the
time to maintain government of any kind; in fact, such gov-
ernment is of most advantage to the inhabitants of the ter-
ritory over which it is instjtuted. Without it they would be
left a prey to the uncertajin demands of a dominant military,
which, without perhaps intending it and through mere want
of system; might oppress them; with it, so long as they con-
form to the will of their new rulers, they generally are left
unmolested in ordinary domestic and- business relatxons, and
largely in municipal affairs.

. 2, The right of makmg war, of which military govemment
is. an mcuient as well as, that of duthomxng retaliations,’ re-

,.-, . . .
W T a8 . Lo LTS ,
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prisals, and other forcible means of settling international dis-
putes, belongs to the supreme power in the State.1

Of the absolute international rights of Staces, one of the
most essential and important, and that which lies at the foun-
dation of all the rest, is the right of self-preservation. It is
not only a right with respect to other States, but a duty with
respect to its own members, and the most solemn and im-
portant which the State owes to them. This right necessarily
involves all other incidental rights, which are essential as
means to give effect to the principal end.2 One of these, and
that without which all others combined would be powerless
to preserve the social state, is the right to declare and carry
on war.

3. War may originate in various ways.8 A foreign fleet
may attack ours in a remote sea. Several engagements oc-
curred between our own ships and hose of Frence in the latter
part of the eighteenth c:ntury; and but for the fact that other
projects then occupied the ambitious Bonaparte, this would
doubtless have resulted in war. A foreign power may send
troops into our territory with hostile intent, without any formal
declaration of war. The war of 1812 was formally declered
by act of Congress, as was that against Spain in 1898. Civil
war may break out as either a servile war, like the Sepoy revolt
of 1857-8, or a rebellion, as of the Colonies in 1775, and the
rebellion of 1861, without any formal declaration.4 In 1846
it was annonnced to the country by act of Congress that, by
the act of the Republic of Mexico, war existed between that
government and the United States.5 But this was a mere
formality. The act of Congress neither authorized nor legal-
ized the war. That had been done long before by the contend-
ing armies on the Rio Grande. Besides, many belligerent
acts are resorted to sometimes which do not and scarcely are
expected to lead to war.e

1. Woolsey, Sec. 125. 3. Dana’s Wheaton, p. 89, Sec, 61. 3. See

Cobbett, p. 110 ¢t seq., for illustrations. 4. Whiting, War Powers, 1oth
ed,, 38. 5. Act May 13, 1846. 6. See ‘‘Steps Short of War,” Cobbett,

P. 95 et seq. . —.




POWER TO DECLARE WAR. 47

The insurrection in the Philippines against United States
authority was regarded as a war by the National Govern-
ment, but no declaration of war was issued.

The Russo-Japanese war was not formally declared. It
was announced by the Japanese navy attacking the Russian
ships in the harbor of Port Arthur,

4. The parties belligerent in a public war are independent
nations. But it is not necessary to constitute war that both
parties should be acknowledged as independent nations or
sovereign Stetes. A war may exist where one of the bellig-
erents claims sovereign rights as against the other. Insur-
rection against a government may or msy not culminate in
an organized rebellion; but a civil war always begins by in-
surrection against the lawful authority of the government.
A civil war is never solemnly declared; it becomes such by its
accidents, the number, power, and organization of the persons
who originate and carry it on. The true test of its existence,
as found in the writings of the sages of the common law, may
be thus summarily stated: ‘When the regular course of jus-
tice is interrupted by revolt, rebellion, or insurrection, so that
the courts can not be kept open, civil war exists, and hostilities
moay be prosecuted on the same footing as if those opposing
the government were foreign enemies invading the land.”1

5. While the formal declaration of war can only be made
by Congress, it becownes necessary sometimes to prosecute
bostilities without such declaration. The President then
must act, for the time being, at least, independently of Con-
gress. The executive power is vested in the President.3
When, therefore, the authorities of the Union are assailed,
either by foreign fces, as on the Rio Grande in 1846, and in
the Philippines in 1899, or by domestic ones, as in 1861, it is
the duty of the President to repel force by force without waiting
for any formel declaration of war. This military authority
of the President is not incompatible with the war powers of
Congress. Whether the President in fulfilling his duties as

1. Prize Cases, 2 Black, 666. 2. Sec, 3, Art, 2, Coostitution U. S.
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commander-in-chief in suppressing an insurrection has met
with armed hostile resistance and a civil war of such alarming
proportions as will compel him to accord to insurgents the
character of belligerents, is a question to be decided by him,
and ‘‘This ¢ourt,” remarked the Supreme Court of the United
States, ‘‘must be governed by the decisions and acts of the
political department of the government to which the power
was entrusted. The President must determine what degree
of force the crisis demands.”’ '

6. Nor is it necessary to the exercise of the war powers by
the President in foreign more than in civil war that there should
be a preceding act of Congress declaring it. There are at least
two parties to a war. It is a state of things, and not neces-
sarily an act of legislative will. If a foreign power springs a
war upon us by sea or land during a recess of Congress, exer-
cising meanwhile all belligerent rights of capture, the question
is, whether the President can repel war with war, and make
prisoners and prizes by the Army, Navy, and militia before
Congress can meet, or whether that would be legal? '

In the case of the Mexican war there was, as has been seen,
only a subsequent recognition of a state of war by Congress;
yet all the prior acts of the President were lawful. It is enough
to state the proposition. If it were not so, there would be no
protection to the State. The question is not what would be
the result of a conflict between the executive and legislature
during an actual invasion by a foreign enemy, the legislature
refusing to declare war. That is not a supposable case. But it
is as to the power of the President, before Congress shall have
acted, in case of a war actually existing. It is not as to the
right of the President to initiate a war, as a voluntary act of
sovereignty. That power is vested only in Congress. In case
of civil war the President may, in the absence of any act of
Congress on the subject, meet it by the exercise of belligerent
rights. The same rule governs if the attack comes from a
foreign foe.

T 1. 2 Black, 668,

- ot
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‘These principles have been settled hy the Supreme Court
of the United States. They give stability to our institutions
against the assaults of enemies from both without and within,.
The country is not left helpless to receive the assaults of
the enemy. The President meets the emergency alone until
Congress can act, :
7. The rule of constitutional construction by which powers
expressly conferred carry with them by implication all oth-
ers necessary to render those conferred effective has already
been adverted to. Constitutional authority is not given in
vain. Hamilton said on this point: ‘‘The authorities es-
sential to the common defense are these: to raise armies; to
build and equip fleets; to prescribe rules for the government
of both; to direct their operations and provide for their sup-
port. These powers ought to exist without limitation, be-
ceuse it is impossible to foresee or to define the extent and
variety of national exigencies, and the correspondent extent
and variety of the means necessary to satisfy them. The
circumstances which endanger the safety of nations are infinite,
and for this reason no constitutional shackles can wisely be
imposed on the power to which the care of it is committed.
* * * This power ought to be under the direction of the
same councils which are appointed to preside over the com-
mon defense. * * * It must be admitted as a necessary
consequence that there can be no limitation of that authority
which is to provide for the protection and defense of the com-
munity in any matter essential to its efficacy—that is, in any
matter essential to the formation, direction, and support of
the national forces.” 2 This proposition, he further says, rests
on two axioms as simple as they are universal: first, the means
ought to be proportionate to the ends; second, the persons
from whose agency the attainment of the end is expected
ought to possess the means by which it is to be attained.

1. Prize Cases, 2 Black,, 635; Texas v. White, 7 Wallace, 700. 2. Fed
eralist, 23, p;: 95—6. - ‘
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Chief Justice Marshall, speaking for the Supreme Court,
has said: ‘‘The Government, then, of the United States can
claim no powers which are not granted to it by the Consti-
tution; and the powers actually granted must be such as are
given either expressly or by necessary implication. On the
other hand, this instrument, like every other grant, is to have
a reasonsable construction according to the import of its terms;
and where a power is expressly given in general terms it is not
to be restrained to particular cases, unless that comstruction
grow out of the contract expressly, or by necessary imnplication. 1
Congress msy employ such means and pass such laws as it may
deem necessary to carry into execution the great powers
granted by the Constitution; and necessary means, in the sense
of the Conscitution, does not import an absolute physical ne-
cessity, so strong that one can not exis¢ without the other.
It stands for any means calculated to produce the end. The
word ‘‘necessary’’ admits of all degrees of comparison. A thing
may be necessary, or very necessary, or sbsolutely and indis-
pensably necesssry. The word is used in various senses, and
in its construction the subject, the context, the intention, are
all to be taken into view. The pcwers of government are
given for the welfaie of the nation. They were intended to
endure for ages to come, and to be adapted to the various crises
in human affairs. To prescribe the specific means by which
government should in all time execute its powers, and to con-
fine the choice of means to such narrow limits es should not
leave it in the power of Congress to adopt any which might be
appropriste and conducive to the end, would be most unwise
and pernicious, because it would be an attempt to provide,
by immutable rules, for exigencies which, if foreseen at all,
must have been foreseen dimly, snd would deprive the legis-
lature of the capacity to avail itself of experience, or to exercise
its reason and accommodate its legislation to circumstances.
If the end be legitimate and within the scope of the Constitu-
tion, all means which are appropriete and plainly adapted to

1. Martin v. Hunter’s Lessee, 1 Wheaton, 305.



POWER TO DEOLARE WAR. 51

this end, and which are not prohibited by the Constitution,
are lawful.”’1

Such are the views of some of the great expounders of the
Constitution. That instrument was ordained and established
by the people in order to form a more perfect union, establish
justice, insure domestic tranquillity, provide for the common
defense, promote the general welfare, and secure the blessings
of liberty to themselves and their posterity. We should dis-
credit the wisdom of those who established the government to
deny thac they bestowed upon the republic, created by and
for themselves, the right, the duty, and the powers of self-
preservation under any and all circumstances.2 The common
defense is provided for in the war powers of Congress and the
President. This will be so while war remains the last argu-
ment, not of kings only, but of nations as well.

8. One of the powers expressly given Congress is to pro-
vide for the common defense and general welfare of the United
States;3 while the President is made commsander-in-chief of
the Army and Navy and of the militiec of the several States
when called into actual service.4 These powers, together with
that of Congress to declare wir, to raise and support armies,
complete the general war powers of the government. They
may be exercised to axecute che laws of the Union, suppress
insurrection, and repel invasions; and on milicary principles
invasion may be repelled, as was illustrated by our experience
in the war of 1812, the Mexican war, and the war with Spain,
either by awaiting the enemy here or carrying hostilities into
his own country.

9. Another power given Congress is to define and punish
offenses against the law of nations,s thus giving that law ex-
press constitutional recognition. The law of nations has been
defined to be the rules of conduct regulating the intercourse
of States. Hence without the express constitutional recogni-

1. McCulloch v. Maryland, 4 Wheaton, 316. 2. Whiting, War Pow-
ers, roth Ed., p. 7. 3. Sec. 8, Art. 1, Constitution. 4. Sec. 2, Art. 2
Constitution. 5. Clause 9, Sec. 8, Art. 1, Constitution
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tion indicated, it would be binding on the government as one
of the family of nations. It modifies the relations of independ-
ent States in peace, and sets limits to their hostilities in war.
When war breaks out, the rights, duties, and obligations of
parties belligerent spring from and are measured by the laws
of war, a branch of the law of nations. When war exists,
whatever is done in accordance with the laws of war is not
regarded as arbitrary, but lawful, justifiable, and indispensable
to public safety.1

1. Bluntschli, 1, Sec. 40.



CHAPTER 11

RicHT TO0 ESTABLISH MILITARY GOVERNMENT.

10, The Constitution has placed no limit upon the war
powers of the government, but they are regulated and limited
by the laws of war. One of these powers is the right to insti-
tute militsry governments.1

11. First—over conquered foreign territory.

The erection of such governments over the persons and
territory of a public enemy is an act of war; i5 in fact the
exercise of hostilities without the use of unnecessary force.
It derives its authority from the customs of war, and not the
municipal law.2 It is a mode of retaining a conquest, of
exercising a supervision over an unfriendly population, and
of subjecting malcontent non-combatants to the will of a
superior force, 8o as to prevent them from engaging in hostil-
ities, or inciting insurrections or breaches of the peace, or from
giving aid and comfort to the enemy. Large numbers of per-
sons may thus be held morelly and physically in subjection
to a comparatively small military force. Contributions may
be levied, property be appropriated, commerce may be re-
strained or forbidden, for the same reasons which would
justify the repression of the open hostilities of the inhabitants
by force of arms.s

12. Those who institute or enforce military governinent
should have a care to base their exercise of authority upon
the certain ground of belligerent right or its necessary inci-
dents. Military commanders, under chese circumstances, should
avoid the meshes of either comstitucional or civil law; first,
because such complications are unnecessary; second, because

1. Ex purte Milligan, 4 Wallace, 142. 2. Maine, p 179 3. Whiting,
toth Ed., 272.
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facilities for securing good advice on constitutional and
legal matters generally are very poor amidst the clang¥of
arnlies in the field. So long as military government lasts
the will of the commander should be the supreme law. Con-
stitutional and civil lawyers have their day in court after
civil law has been established. By following this simple and
sound principle many military commanders and some Admin-
istrations would have been saved a great deal of unnecessary
trouble. 1

13. The instituting military government in any country
by the commander of a foreign army there is not only a bel-
ligerent right, but often a duty. It is incidental to the state
of war, and appertains to the law of nations. ‘‘The rights of
occupation,” says Hall, “may be placed upon the broad
foundation of simple military necessity.””2 The commander
of the invading, occupying, or conquering army rules the
country with supreme power, limited only by international
law and the orders of his government.3 For, by the law of
nations, the occupatio bellica transfers the sovereign power of
the enemy’s country to the conqueror.4 An army in the en-
emy’s country may do all things allowed by the rules of civil-
ized warfare, and its officers and soldiers will be responsible
only to their own government.s The same rule applies to
our own territory permanently occupied by the enemy. Cas-
tine, Maine, was occupied by the British September 1st, 1814,
and retained by them until after the treaty of peace, Feb-
ruary, 1815. By this conquest and military occupation the
enemy acquired that firm possession which enabled him to
exercise the fullest rights of sovereignty over that place. The
sovereignty of the United States over the territory was, for
the time being, of course, suspended.s

1. Magoon’s Reports, p. 228; Neely . Henkel, 180 U. S. Reports
120; 23 Opinions Attorneys-General, p. 427. 2. Whiting, p. 430. 3. Hall,
P. 430. 4. 8 Opinions Attorneys-General, p. 369. 5. Mitchell 2. Clark,
110 U. S,, 648; Coleman v. Tennessee, 97 U. 8., p. 517. 6. U. S. v. Rice,
4 Wheaton, 246.
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‘14. As commander-in-chief the President is authorized to
direct the movements of the naval and military. forces, and to
employ them jn the manner he may deem most effectual to
harass, conquer, and subdue the enemy. He may invade the
hostile country and subject it to the sovereignty and authority
of the United States. When Tampico, Mexico, had been cap-
tured and the State of Tamaulipas subjugated, other nation:
were bound to regard the country, while our possession con
tinued, as the territory of the United States and respect it as
such. For, by the laws and usages of nations, conquest give
a valid title while the victor maintains the exclusive posses
sion of the conquered country. The power of the President,
under which this canquest was made, was that of a military
commander prosecuting a war waged against a public enemy
by the authority of his government.1

15. Upon the acquisition, in the year 1846, by the arms
of the United States of the Territory of New Mexico, the officer

* holding possession for the United States, by virtue of the power

of conquest and occupancy, and in obedience to the duty of
maintaining the security of the inhabitants in their persons
and property, ordained under the sanction and authority of
the President a provisional or temporary government for the
country.2 Nor does it signify what name is given a govern-

ment established by arms. Its essence is military; it is a’

government of force. In Cross v. Harrison the Supreme Court
of the United States, first calling attention io the fact that
California, or the port of San Francisco, had been conquered
by the arms of the United States as early as 1846; that shortly
afterwards the United States had military possession of all of
Upper California; that early in 1847 the President, as consti-
tutional commander-in-chief of the Army and Navy, author-
ized the military and naval commanders there to exercise the
belligerent right of a conqueror, to form a civil government
for the conquered country, and to impose duties on imports

1. Flemming v. Page, 9 Howard, 615; American Insurance Co. v
Canter, 1 Peters, 542 2. Leitensdorfer v. Webb, 20 Howard, 177,
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and tonnage as military contributions for the support of the
government arid of the army which had the conquest in pos-
session; observed as to this that no one could doubt that these
orders of the President, and the action of our army and navy
commanders in California in conformity with them, were ac-
cording o the law of arms and the right of conquest.1

The governments thus estahlished in New Mexico and Cali-
fornia were indeed styled ‘‘civil’’; but they were in fact mil-
itary. The milder name was a matter of state policy. The
government of the United States hiad resolved to wrest those
Territories from Mexico snd annex them to the Federal domain.
By the use of gentle terms the inhabitants were to be concil-
iated, the weight of the mailed hand rendered seemingly less
oppressive, though its grasp was never relaxed.

16. The rulings of State courts sre to the same effect. The
Supreme Court of Tennessee, in Rutledge v. Fogg, 2 remarked
that ordinarily the right of one belligerent nation to occupy
and govern territory of the other while in its military posses-
sion is one of the incidents of the war and flows directly from
the fact of conquest; that the authority for this is derived di-
rectly from the laws of war, as established by the usage of the
world, confirmed by the writings of publicists and the decisions
of courts; and that the constitution of political institutions
of the conqueror are not, therefore, looked tb directly for au-
thority to establish a government for the territory of the
enemy in his possession during his military occupation. 1. is
a power that apperiains to the fact of adverse military posses-
sion. On this ground that tribunal upheld the decisions of
the military commissions convened at Memphis, Tennessee,
in 18e3, by the commanding general of the Union forces. 3

17 Title by conquest is acquired 2nd maintained by force
of arms. The conqueror prescribes its limits. Humanity,
however, acting on public opinion, has established, as a gen-

eral rule, that the conquered shall not be wantonly oppressed,

1. 16 Howard, 190. 2. 3 Coldwell, 554. 3. Hefferman v. Porter,
6 Coldwell, 391; Isbell . Farris, 5 Coldwell, 426
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and that their condition shall remain as eligible as is compat-
ible with the objects of the conquest.1

When in the House of Commons, May, 1851, it was said
that martial law had been established by the British com-
mander in 1814 in the south of France, military government,
and not martial law, in the sense we use it, was meant. And
50 of the remarks of the Duke of Wellington, the commander
referred to, in the House of Lords, April 1, 1851, in the debate
on the Ceylon rebellion, when he said: ‘I contend that martial
law is neither more nor less than the will of the general who
commands the army. In fact, martial law means no law at all. '
Therefore, the general who declares it, and commands that it
be carried into execution, is bound to lay down distinctly the
rules and regulations and limits according to which his will is
to be carried out.”

Plainly what the Duke of Wellington here referred o was
not martial law as a domestic fact, and as the term is used in
this treatise; he was speaking of his conduct in foreign terri-
tory, and the methods there pursued to establish and enforce
the rule of the conqueror.

18. In Thorington v. Smith the Supreme Court of the
United States, adverting to the fact that military govern-
ments were classed by publicists as de facto, observed that they
more properly might be denominated governmen:s of para-
mount force. Their characteristics were said to be (1) that
their existence is meintained by active military power, and
(2) that while they exist they musc necessarily be obeyed in
civil matters by private citizens who, by acts ol obedience,
rendered in submission to such force, do not become respon-
sible, as wrong-doers, for these acts, though not warranted
by the Jaws of the rightful government; that ectual govern-
ments of this sort are established over districts differing greatly
in extent and conditions; and that they ars usually .dminis-
tered directly by military authority, but they may be admin-

1. Johnson ». Mclatosh, 8 Wallace, 589
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istered, also, by civil authority. supperted more or less directly
by military force.1 By ‘“‘rightful governmanti” is here tneant
that to which the permanent allegiance of the people is due.

Such, then, is the 2uthority, under the laws of war and the
war powers of the government, for the cstablishment of mil-
itary governments without the boundaries ot the United
States.

19. Second—within districts occupied by rebels treated
as belligerents.

The constitutional power to establish such governments
within Stetes or districts occupied by rebels treated as bel-
ligerents is as clear as the right to so govern foreign territory.

The experience of the Civil War of 1861-5 frequently,
indeed constantly, furnished illustrations of this branch of
military government.

The object of the national government in that contest was
neither conquest nor subjugation, but the overthrow of the
insurgent organization, the suppression of insurrection, and
the re-establishment of legicimate authority. In the attain-
ment of these ends it became the duty of the Federal author-

\ ities whenever the insurgent power was overthrown, and the

territory which had been dominated by it was occupied by
the national forces, to provide as far as possible, so long as
the war continued, for the security of persons and property
and for the administration of justice. The duty of the
National Government, in this respect, was no other than that
which, as just shown, devolves upon the government of a
regular belligerent occupying, during war, the territory of
another independent belligerent. 1t was a military duty, to
be performed by the President as commander-in-chief, and
entrusted as such with the direction of the military force by
which the occupation was held.2 So long as the war contin-
ued it can not be denied that the President might institute
temporary governments within insurgent districts occupied by

1. 8 Wallace, 9. 2. Grapeshot, 9 Wallace, 132.
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the national forces.1 In carrying them into effect he acted

through his duly constituted subordinates. Although that,

war was not between independent nations, but between fac-
tions of the same nation, yet, having taken the proportions
of a territorial war, the insurgents having become formidable
enough to be recognized as belligerents, the doctrine of inter-
national law regarding the military occupation of enemy’s
country was held to apply.

20. The character of government to be established over
conquered territory depends entirely upon the laws of the
dominant power, or the orders of the military commander.2
Against the persons and property of rebels to whom belliger-
ent rights have been conceded, the President may adopt any
measures authorized by the laws of war, unless Congress oth-
erwise determines. The protection of loyal citizens and their
property located within the rebellious district is not a right
which they can demand, but entirely a matter of expediency.

21. From the day that the military authorities obtained
a firm foothold in the Philippine Islands, which may be con-
sidered as the 13th of August, 1898, when Manila was captured,
the executive power unaided ruled the archipelago for up-
wards of two years. By act of March 2d, 1901, Congress lent
the aid of its assistance. On the 4th of July, 1901, the plainly
military geve way to the civil rule as announced, but the gov-
ernment in its essence remained a politico-military one, and,
though styled civil, was upheld only by force of arms—in
lesser degree, of the constabulary; in greater degree, of the
nation. :

22. It is well settled that where the rebels are conceded
belligerent rights a civil domestic war will, during its contin-
uance, confer all the rights and be attended by all the inci-
dents of a contest between independent nations. One object
of military government is to render the hold of the conqueror
secure and enable him to set the seal on his success, and it

1. Texas v. White, 7 Wallace, 730. 2. Coleman v Tennessee, 97 U. S.,
517.
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must, therefore, in common with every other recognized means
of war, be at the command of a legitimate government en-
deavoring to subdue an insurrection. As the army advances
into the rebellious territory, a hostile may be replaced by a
loyal magistracy, and a provisional government established
to preserve order and administer justice until the courts can
be reopened on the return of peace. It is true that as such a
war is not prosecuted with a view to conquest, but to restore
the normal condition which the rebellion interrupts, the right
to employ force for the purpose indicated might be thought
to cease with the suppression of the rebellion. It must still,
however, be in the discreiion of the legitimate government,
if successful, to determine when the war is at an end; also
whether the insurgents are sincere in their submission or in-
tend to renew the contest at the first favorable opportunity,
and while this uncertainty continues military government and
occupation may be prolonged on the ground of necessity. 1

23. As was remarked by the Supreme Court of the United
States in Horn v. Lockhart,2 ‘“The existence of a state of in-
surrection and war does not loosen the bonds of society or do
away with civil government, or the regular administration of
the laws. Order must be preserved, police regulations main-
tained, crime prosecuted, praperty protected, contracts en-
forced, marriages celebrated, estates settled, and the trans-
fer and descent of property regulated precisely as in time of
peace.” These considerations led to the recognition as valid
of those judicial and legislative acts in the insurrectionary
States touching the enumerated and kindred subjects, where
they were not hostile in purpose or mode of enforcement to
the authority of the National Government, or did not impair
contracts entered into under the Federal Constitution. This
being true of insurrectionary districts, however far removed
from the scene of contest, so much the more necessary is it,
when armies have overrun the country, that some govern-

1. Hare's American Constitutional Law, Vol. II,, p. 949. 2. 17 Wal-
lace, 580.
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ment be instituted to protect life and property and preserve
society. And as the military power alone is competent to
do this, the government so established must of necessity be
militery government.

It is of little consequence whether it be called by that
name, Its character is the same whatever it may be called.
Its source of authority is the same in any cose. It is imposed
by the conqueror as a belligerent right, and, in so far as the
inhabitants of said territory or the rest of the world are con-
cerned, the laws of war alone determine the legality or other-
wise of acts done under its authority. But the conquering
State may of its own will, and independently of any provis-
ions in either its constitution or laws, impose restrictions or
confer privileges upon the inhabitants of the rebellious ter-
ritory so occupied which are not recognized by the laws of
war. If the government of military occupation disregard
these, it is accountable to the dominant government only
whose agent it is, and not to the rest of the world.

24. No proclamation on the part of the victorious com-
mander is necessary to the lawful inauguration and enforce-
ment of military government. That government results from
the fact that the former sovereignty is ousted, and the op-

posing army now has control.1 Vet the issuing such proc-
lamation is useful as publishing to all living in the district .

occupied those rules of conduct which will govern the con-
queror in the exercise of his authority. Wellington, indeed,
as previously mentioned, said that the commander is bound
to lay down distinctly the rules according to which his will is
to be carried out. But the laws of war do not imperatively
require this, and in very many instances it is not done. When
it is not, the mere fact that the country is militarily occupied

e

by the enemy is deemed sufficient notification to all con--

cerned that the regular has been supplanted by a military
government. In our own experience the practice has widely

1. Instructions for Armies in the Field, G. O. 100, A, G. O,, 1863.
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differed. Neither at Castine, Maine, in 1814, by the British,
nor at Tampico, Mexico, in 1840, or in numerous cases during
the Civil War when territory was wrested from the enemy,
was any proclamation issued; while in other cases, as New
Mexico in 1846, California in 1847, and New Orleans in 1862,
proclamations were formally promulgated, announcing the
principles by which the country would be governed while
subject to military rule.

These proclamations may become very important, because,
if approved by the government of the commanders making
them, they assume in equity and perhaps in law the scope and
force of contracts between the government and that people to
whom they are addressed, and who in good faith accept and
observe their terms. Thus when New Orleans was captured
" in 1862, the Federal commander, in his proclamation dated
May 1st and published May 6th, that year, announced among
other things that ‘‘all the rights of property of whatever kind
will be held inviolate, subject only to the laws of the United
States.”” The Supreme Court afterwards held that this was
a pledge, binding the faith of the government, and that no
subsequent commander had a right to seize private property
within the district over which the proclamation extended as
booty of war; consequently, that an order issued by a sub-
sequent Federal commander in August, 1863, while the mili-
tary occupation continued, requiring the banks of New Or-
leans to pay over to the quartermaster all moneys standing
on their books to the credit of any corporation, association,
or government in hostility to the United States, or person be-
ing an enemy of the United States, was illegal and void.1

25. New Mexico was not only conquered, but remained
thereafter under the dominion of the United States. The
provisional government established therein ordained laws
and adopted a judicial system suited to the needs of the coun-
try. The Supreme Court of the United States held that these

1. 16 Wallace, 483.
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laws and this system legally might remain in force after the
termination of the war and until modified either by the direct
legislation of Congress or by the territorial government estab-
lished by its authority.1 We have had the same experiences
in Cuba, Porto Rico, and the Philippines.

1. Leitensdorfer v. Webh, 20 Howard, 186.




CHAPTER II1.

TEMPORARY ALLEGIANCE OF INHABITANTS.

26. It has been observed, and the observation has the
sanction of numerous expressions emanating from the Supreme
Court, that those who quietly remain in the occupied district,
transacting their ordinary business, should receive the care of,
and they owe temporary allegiance to, the government estab-
lished over them.1 Allegiance is a duty owing by citizens to
their government, of which, so long as they enjoy its benefits,
they can not divest themselves. It is the obligation they incur
for the protection afforded them. It varies with, and is meas-
ured by, the character of that protection. That allegiance
and protection are reciprocal obligations binding mutually
upon citizens and the government is the fundamental principle
upon which society rests.

Under military government this allegiance is said to be
temporary only. It is not wholly different in kind, but in
degree falls far short of that owing by native-born or natural-
ized subjects to their permanent government.2 A considera-
tion of the character of military as contradistinguished from
regular governments will show that this distinction rests upon
a proper basis. The consent of the people is the foundation-
stone of governments having even a semblance of permanency.
This is theoretically true at least, and generally is so prac-
tically. The proposition rests on observed facts, otherwise
revolution would follow revolution and there could be no
stability; but this in the more firmly established States we
know is contrary to experience. Moreover, should the fac-

1. 8 Wallace, 10; 4 Wheaton, 253; 9 Howard, 615; see also Blunt-
schhi, 1., Secs. 35, 36a, 42, 64. 2. Blackstone, I., pp. 370-71; Hale, Pleag
of the Crown, 1., p. 68; Kent, I1,, p. 49.



TEMPORARY ALLEGIANCE OF INHABITANTS. 65

tions, exhausted by internal discord, erect at last a regular
government, it would be done only with the consent of the
people. '

27. The Declaration of the Independence of the United
States laid it down as a political maxim that governments
derived their just powers from the governed, and that it is
the right of a people to alter or abolish their form of govern-
ment and institute a new one, laying its foundations in such
principles and organizing its powers in such form as to them
shall seem most likely to effect their safety and happiness.
This doctrine, however, is no more applicable in the United
States than elsewhere, The history of the world illustrates
at once its antiquity and universality. When a people have
become tired of their government, it has been their custom
to change it. And while many governments have been built
and perpetuated on force and fraud perhaps, yet even these
may be considered as resting upon the tacit consent or acqui-
escence of .the governed. Society can not exist without gov-
ernment, which is necessary to preserve and keep that society
in order. To be effective it must be entrusted with supreme
suthority. This is necessary, not for the gratification of those
who may be entrusted with the reins of power, but for the
safety of that society, for the protection and preservation of
which government is instituted. ‘‘And,” says Blackstone,
‘““this authority is placed in those hands wherein (according
to the opinions of the founders of States, either expressly
given or collected from their tacit approbation), the qualities
requisite for supremucy, wisdom, goodness, and power are
the most likely to be found.”1

28. As government is based on the necessities of society,
affording the only practicable means by which the rights of its
members may be secured and their wrongs redressed, its for-
mation is regarded as the highest privilege and most important
work of man. When formed—when, after the long, proba-

1. Book 1., 49. .
5 .
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tionary, changeful periods which usually precede the accom-
plished fact, governments have been instituted—they have ever
been regarded as worthy the reverence, the homage, and loyal
support of those for whose benefit they were brought into
existence. '

29. From the earliest records of established governments
it has been held che first duty of those who received their
protection to support and defend them. Those who rebel
against their authority are regarded as deserving severest
punishment. These are universal principles, based on the
instincts of rational beings and the experience of mankind.
Having established government, having performed that su-
preme act, mankind have uniformly insisted that, so long as
it performed its proper functions, those subjected to its au-
thority and who enjoy its benefits are bound, if need be, to
support it to the utmost of their ability. Any other prin-
ciple would sanction revolution, with its attendant misery,
upon the slightest pretext; an e:Eperience characteristic, not of
States which have proved to be the blessings, but the curse
of mankind. Considerations like these, based upon human
nature, and the demands of society, have unalterably estab-
lished the principle thet allegiance and protection are recipro-
cal duties as between subject and government.

30. In a modified degree these principles are applicable
to military government, and this leads to corresponding mod-
ifications of the allegiance of the subject. And first, let it
be observed, that consent of the people freely given, so far
from being the basis on which military government is founded,
the very opposite is true. It is the rule of force imposed on
subjects by paramount military power. That primary ele-
ment of stability—a confidence grounded in the mutual in-
terests of the people and their rulers self-imposed for the
benefit of all—is here wanting. Yet it is the modern practice
for the government of military occupation to protect the peo-
ple in their rights of persons and property. Whea this is not
done, itis because the success of military measures renders
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such a course unadvisable. Here, as elsewhere, it is found to
be for the best interests of all concerned to cultivate s feeling
of good-will between rulers and subjects.

31. By the English law it is high treason to compass or
imagine the death of the king, his lady the queen, or their °
eldest son and heir.1 The king here intended is the king in
possession, without regard to his title. ‘“‘For,” says Black-
stone, ‘‘it is held that a king de facto and not de jure, or, in
other words, a usurper that hath got possession of the throne,
is a king within the meaning of the statute, as there is a tem-
porary allegiance due to him for his administration of the gov-
ernment and temporary protection of the public.”2 And so
far was this principle carried that, though Parliament had
declared the line of Lancaster to be usurpers, still, treasons
committed against Henry VI. were punished under Edward
IV. By a subsequent statute all persons who, in defense of
the king for the time being, wege war against those who en-
deavor to subvert his authority by force of arms, though the
latter may be siding the ldwful monarch, are relieved from
penalties for treason.a This is declaratory of the commaon
law.4 Being in possession, allegiance is due to the usurper
as king de facto.5 To this height has the duty of allegiance
to de facto government been carried by the English law. An-
other illustration, differing in its incidents, yet based on the
same principle, is found in the governmeut of England under
the Commonwealth, first by Parliament, and afterwards by
Cromwell as protector. It was indeed held otherwise by the
judges by whom Sir Hemry Vane was tried for treason in the
year following the restoration. ‘‘But,” as has been justly
remarked, ‘‘such a judgment, in such a time, has little au-
thority.”

The principle here involved, and which is equally appliceble
to both regular and temporary governments, is the simple one

1. 25 Edward IIL. (y. 1352), Ch. 2. 2. Commentaries, IV., p. 77
3. II. Henry VII,, Ch. 1. 4. 4 Blackstone, Commentaries, 77. 5. Thor-
ington, v. Smith, 8 Wallace, 8; 4'Blackstone, Commentaries 78
]
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of mutuality ¢f allegiance and protection. In this regard
military government is on the same footing with any other.
To the extent that it assumes and discharges these obligations
of a regular government, it is entitled to the obedience of those
who are recipients of its bounty. But as military government
is at best but transient, the allegiance due to it is correspond-
ingly temporary. It becomes complete only on the confirma-
tion of the conquest with the consent, express or implied, of
the displaced government.

32. Under the modern rules of warfare betweep civilized
nations, this temporary transfer of allegiance carries in a qual-
ified manner the reciprocal rights and duties of government
and subject respectively. If, after military government is
set up over them, the people attempt to leave the district to
join the enemy, they will be repressed with utmosc vigor.
This transfer of allegiance takes place only to the extent
mentioned, and operates only on those who at the time come
actually under the new dominion, Mere paper government
is not a valid one. To be so it must be capable of enforcing
its decrees. And this will be only as by gradual conquest the
victor extends the supremscy of his arms.

Hence the untenableness of the proposition that the Span-
ish sovereignty was ousted from the Philippine Archipelago,
and that of the United States extended over it, by the capture
alone of the capital and commercial emporium, Manila. The
- change of temporary allegiance extended no further than
effectuslly could be maintained by the arms of the invader:
the permanent change did not take place until the ratification
" of the treaty of peace.1

1. 182 U, S. Reports, p. 1 ef seq.

Nore.—Mr. Hall dissents from the view that military government
gives rise to the duty of temporary allegiance on the part of the people
over which it is instituted. He maintains that ‘‘ the only understanding
which can fairly be said to be recognized on both sides amounts to an en-
gagement on the part of the invader to treat the inhabitants of occupied
territory in a milder manner than is in strictness authorized by law, on
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the condition that, and so long as, they obey the commands which he
imposes under the guidance of custom.” He remarks that recent writers
adopt the view that the acts which are permitted to a belligerent in occu-
pied territory are merely incidents of hostilities; that the authority which
he exercises is a form of the stress which he puts upon his enemy; that
the rights of the expelled sovereign remain intact; and that the legal
relations of the population toward the invader are unchanged, (Inter-
national Law, p. 429.)

The learned writer in this connection calls attention to the significant
fact that the larger powers do not accede to this doctrine, though the
smaller States of the Continent unanimously support it. No circumstance
could more effectually impair its binding efficacy. The large, powerful
States, not the insignificant ones, determine the customs of war.

The exception here taken to the theory of temporary allegiance as in-
dicating the relation of the inhabitants to military government, and which
the language of numerous judicial decisions justifies, seems to indicate
only disagreement regarding the correct use of words descriptive of that
relation. The condition is one of fact. The conqueror, not the van-
quished, is dictating terms, His extreme rights under the customs of
war are very severe. That Mr. Hall acknowledges. Every great war of
even the last quarter of a century, to say nothing of former ones, has
furnished numberless instances of this. Until recently this enforcement
of extreme rights was the rule. Now, as a condition running pars passu
with the abatement on the part of the conqueror from his extreme rights
under the customs of war, the people of the country impliedly covenant
that they will not pursue a line of conduct or enter into military com-
binations prejudicial to the military interest of the conqueror whose
forbearance they accept. Call this implied covenant, prayed for by
the conquered and their interested advocates, *temporary allegiance,”
‘‘mutual engagements,” or what not, the name does not change the fact.

As for the proposition that the rights of the deposed sovereign remain
intact over people and territory subjected to military government, it can,
as before pointed out, only work harm to such of them as, through a feeling
of loyalty, may be led to obey his injunctions. The conqueror of course
tredts such pronunciamentos with contempt, and simply punishes the
spirited, perhaps, but misguided people who are rash enough to sacrifice
themselves for a sovereignty which can only issue orders without power
to enforce its mandates, or save harmless those who heed them.

Dr. Bluntschli takes, and correctly, the opposite view from Mr.Hall,
See Laws of War, 1., Secs. 3c, 31, 89 (2).



CHAPTER 1V.

TERRITORIAL EXTENT.

33. Though it is a legitimate use of military power to se-
cure undisturbed the possession of that which has been ac-
quired by arms, yet it is cifficult, by aid of any moderate
number of troops, to guard and oversee an extended con-
quered territory; and it is practically impossible for any army
to hold and occupy all paris of it at the same moment. There-
fore, if the inhabitants are to be permitted to remain in their
domiciles unmolested, sume mode must be adopted of con-
trolling their movements, and of preventing their committing
acts of hostility against the dominant power, or of violence
against each other. The disorganization resulting from civil
war requires, more than that following from any other, those
restraints which the dominant military alone can impose. In
countries torn by intestine commotions neighbors become
enemies, all forms of lawless violence zre but too apt to be
common, and in the absence of military rule would be unre-
strained. Hence, to ensure quiet within rebellious districts
when reduced into control during a civil war, it becomes all
the more necessary to establish there a rigorous government,
that life and property may be rendered secure and crime be
either prevented or promptly punished. Firm possession of
a conquered province can be held only by establishing a gov-
‘ernment which shall control the inhabitants thereof.1 And
that there exists in the opinion of the Suprenre Court of the
United States no distinction as to the rights in this regard
of the conqueror, whether the subjugated territory be foreign
or that of rebels treated as belligerents, clearly appears from
the language in the case of Tyler v. Defrees. ‘‘We do not be-

1. Whiting, 10th Ed., p. 262,
70
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lieve,” said the court in that case, ‘‘that the Congress of the
United States, to which is confided all the great powers essential
to a perpetual union, the power to make war, to suppress in-
surrection, to levy taxes, to make rules concerning captures on
land and sea, is deprived of these powers when the necessity
for their exercise is called out by domestic insurrection and
internal civil war; when States, forgetting their constitutional
obligations, make war against the nation, and confederate
together for its destruction.”1

34. The question, What legally, under the customs of war,
shall constitute ‘ military occupation”? was one of the im-
portant matters which the conferemce at Brussels in 1874
tried, but failed to decide.

The conference concluded that “a territory is considered

as occupied when it finds itself placed in fact under the author- -

ity of the hostile army. The occupation extends only to ter-
ritory where this authority is established and in condition
to be exercised.” The German view of occupation was that
it did not always manifest itself by exterior signs, like a place
blockaded; that, for instance, a town in the conquered dis-
trict left without troops ought nevertheless to be considered
as occupied, and zll risings there should be severely repressed.

The English took a different view of the subject—that
government holding, in brief, that, to be militarily vecupied,
a territory should be held firmly in the conqueror's grasp,
and that if he did not keep a military force ac any particular
point, the people living there were under no obligations to
remain quiet, but properly might rise against the occupying
power without incurring the penalties meted out to insurgents.

It is plain that the latter (English) view would favor ris-
ings of the people en masse to strike at the occupying power;
a right for which that government strenuously contends. It
is naturally the contention of a power having a comparatively
small standing army, and whose policy it is to encourage so-

1. 11 Wallace, 331, 345.
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called patriotic risings of the people, to make headway against
the invader. The _Germap view, on the contrary, is favorable
to the government with a large regular army. According to
this idea of ‘‘military occupation,” risings of the people are
proscribed even if no enemy be present to keep them in sub-
jection, the army having just passed through on its career
of conquest. The foundation for this theory maintained by
such a people is not difficult to understand: if the enemy
have but a small regular force, and it can be made outlawry
for the people to rise against the authority of even an absent
foe, that enemy will not contend long against a large standing
army which not only fights its antagonist in front, but con-
structively controls enemy territory that it has only traversed.
This is a constructive occupation, something like the con-
structive blockades of the beginning of the century.

The truth niust be that a territory is militarily occupied
when the invader dominates it to the exclusion of the former
and regular government. The true test is exclusive possession. 1

Such was the rule established by the Hague Peace Con-
ference, July 29, 1899, to which the United States was a party.
Under Article XLII., Section 3, military occupation is lim-
ited to the district over which its authority can be asserted.2
During the Russo-Japanese war the Russian commander
gave this a broad construction in Manchuria in favor of the
Czar’s authority.

35. A determination of the time when military government
becomes operative is important.8 As the military dominion
rests on force alone, it will receive recognition only from
the time when, the original governmental authorities having
been expelled, the commander of the occupying army is able
to cause his authority to be respected. No presumptions
exist in favor of a change from old to new government. What-
ever rights are claimed for the latter must be clearly shown
to belong to it.

1. Woolsey, Sec. 142; Maine, p. 178; Manual, p. 314, 2, See Ap-
pendix II. 3. American Instructions, Sec 1, clause 1.
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When New Orleans was captured in 1862, the Federal
general issued a proclamation announcing the fact of occupa-
tion, and setting forth the administrative principles which
would regulate the United States authorities in governing
the district occupied and the rules of conduct to be observed
by the people. The Supreme Court of the United States,
referring to this, said: ‘“We think the military occupation
of the city of New Orleans may be considered as substan-
tially complete from the date of this publication; and that all
the rights and obligations resulting from such occupation, or
from the terms of the proclamation, may be properly regarded
as existing from that time.”1 Firm possession of enemy’s
country in war suspends his power and right to exercise sov-
-ereignty over the occupied place, and gives those rights, tem-
porarily at least, to the conqueror; rights which all nations
Tecogaize and to which all loyal citizens may submit. 2

36. Acts of Congress take effect from date of signature
unless there be something in their terms to modify the rule.
In contemplation of law those are the dates of promulgation
to persons interested, end rights accruing under them vest
accordingly. The general rule is that retroactive construction
is never favored.s The same principles apply when a con-
queror announces by proclamation his assumption of the
_ reigns of government; observing that, if the dates of signing
-and promulgation differ, the latter governs. And this is reason-
able becsuse, as this announcement on the part of the con-
.queror under the strict laws of war is unnecessary—the mere
fact of occupation serving on the people sufficient notice that
the will of the conqueror is for the time their law4—a procla-
mation setting forth in terms what that will is gives rise to
mucual rights and obligations s between the conqueror and
the conquered; and therefore the date of promulgation which

1. The Venice, 2 Wallace, 276. 2. Dana’s Wheaton, Sec. 337, note
162; Manning, pp. 182-83. 3. Sedgwick, Construction of Statutory and
-Constitutional Law, p. 164. 4. U.S. Instructions for Armiesin the Field,
:Sec. 1, clause 1
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makes that will known is properly taken as the point of time
from which rights vest and obligations are incurred.

37.- “The port of Tampico,” said the Supreme Court of
the United States in Fleming v. Page, referring to the estab-
lishment of military government in Mexico, ‘“‘and the Mexicon
State of Tamaulipas, in which it is situated, were subject to
the sovereignty and dominion of the United States. The
Mexican authorities had been driven out, or had submitted
to our army and navy, and the country was in the firm and
exclusive possession of the United States and govermed by
its military authorities, acting under the orders of the Presi-
dent.” The criterion of conquest here anunounced is the
driving out ememy authorities, or their submission to the
dominant power. It is a proper test and must receive a
reasonable construction. Its meaning is that from the in-
stant the authorities surrender to the invader the duty of pro-
tecting the people in their rights of person and property,
the allegiance of the latter is temporarily trapsferred from
their former to their new rulers.

38. The terriiotial extent of military government can not
be greater than that of conquest, and generally will be coin-
cident with it. lts basis being overpowering force, its ability
to exercise that force and the extent to which that ability is
recognized by the people of the distiict occupied determine
the limits of its audhority.1 The conqueror can vot demand
that temporary transfer of allegiance which is one feature of
military government, unless, in return’ therefor, he can and
does protect the people throughout the occupied district in
those rights of persom and property which it is binding on
tovernment to secure to them.

39. Unless confirmed by treaty, such acquisitions are not
considered permanent. Yet for every commercial and bel-
ligerent purpose they are considered as part of the domain

1. Maine, p. 178.
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of the conqueror so long as ne recuns the possession and
government. 1

40, The fifth section of the Act of July 13, 1861,2 for the
collection of duties and other purposes, looking to the sup-
pression of the then existing rebellion, provided that, under
" certain conditivns, the President, by proclamation, might de-
clare the inhabitants of a State or any section or part thereof
to be in a state of iusurrection against the United States.
In pursuance of this act the President, on the 16th of August
following, issued a proclamation declaring the inhabitants
of certain States, excepting designated districts, as well as
those ‘‘from time to time occupied and controlled by foreces
of the United States engeged in dispersing the insurgents,”
to be in a condition of rebellion. Referring to these measures,
the Supreme Court of the United States said: ‘‘This- leg-
islative and executive action related, indeed, mainly to trade
and intercourse between the inhabitants uf loyal end the in-
habitants of insurgent parts of the country; but, by excepting
districts occupied and controlled by national troops from the
generz] prohibition of trade, it indicated the policy of the
Government not to regard such discricts as in actual insur-
rection, or their inhabitants as subject, in most respects, to
treatment as enemies. Military occupation and control, to
work this exception, must be actual; that is to say, not illuso-
ry, not imperfect, not transient; but substential, complete, and
permanent. Being such, it draws after it the full measure
of protection to person and property coumsistent with a nec-
essary subjection to military government. It does not, in-
deed, restore peace, or, in all respects, former relations; but
it replaces rebel by nationz1 authority, and recognizes, to some
extent, the conditions and responsibilities of national citi-
zenship.”’ 3

1. 9 Cranch, 195; Amer. Ins. Co. v. Canter, 1 Peters, 542. 2. 12
Statutes at Large, 257. 3. 2 Wallace, 277
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41. The case here considered was one of government dealing
with rebellious subjects; but it clearly sets forth the general
principles of military government, under the rules of mod-
ern war, when control has become substantial, complete, if
not permanent. The inhabitants pass under the government
of the conqueror, and are bound by such laws, and such only,
as it chooses to recognize and imnpose.1

42. In this connection the remarks of Chancellor Kent,
when treating of the obligations arising out of biockades,
are interesting: ‘‘A blockade must be existing in point of
fact; and in order to constitute that existence, there must be
a power present to enforce it. All decrees and orders declaring
extensive coasts and whole countries in a state of blockade,
without the presence of an adequate naval force to support
it, are manifestly illegal and void, and have no sanction in
public law.”’2 These remarks are equally applicable to mil-
itary occupation of enemy country. To extend the rights of
such occupation by mere intention, implication, or proclama-
tion, without the military power to enforce it, would be estab-
lishing a paper conquest infinitely more objectionable in its
character and effects than a paper blockade. The occupa-
tion, however, of part by right of conquest, with intent and
power to appropriate the whole, gives possession of the whole,
if the enemy maintain niilitary possession of no portion of
the residue. But if any part hold out, so much only is pos-
sessed as is actually conquered. Forcible possession extends
only so far as there is an absence of resistance.

43. It must not be inferred from what has just been said
that the conqueror can have no control or government of
hostile territory unless he actually occupies it with an armed
force. It is deemed sufficient if it submits to him and recog-
nizes his authority as conqueror; for conquests are, indeed,
in this way extended over the territory of an enemy without
actual occupation by an armed force. But so much of such

1. U.S. v. Rice, 4§ Wheaton, 253. 2. Vol. 1, p. 144.
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territory as refuses to submit or to recognize the authority
of the conqueror, and is not forcibly occupied by him, can not
be regarded as under his control or within the limits of his
conquest; and he therefore can not pretend to govern it or
to claim the temporary allegiance of its inhabitants, or in
any way to divert or restrict its intercourse with neutrals. It
remains as the territory of its former sovereign, hostile to the
would-be conqueror as a belligerent and friendly to others as
neutrals. The government of the conqueror being de facto
and not de jure in character,1 it must always rest upon the
fact of possession, which is adverse to the former sovereign, and
therefore can never be inferred or presumed. Not only must 1
the possession be actually acquired, but it must be main-
tained. The moment possession is lost the rights of military
occupation are also lost. By the laws and usages of nations 1
conquest is a valid title only while the victor maintains the
exclusive possession of the conquered country.2 ‘

44. The fundamental rule that to render military govern-[ .
ment legal there must be an armed force in the territory oc-|
cupied capable of enforcing its ‘‘adverse possession” against
all disputants seems to be stricter even than the corresponding
rule with reference to blockede, concerning which it is held
that a temporary absence of the squadron under certain cir-
cumstances will not impair its validity. ‘‘The occasional
absence of the blockading squadron produced by accident,
as in the case of a storm, and when the station is resumed
with due diligence, does not suspend the blockade, provided
the suspension and the reason of it be known; and the law
considers an attempt to take edvantage of such an accidentel
removal as an attempt to break the blockade, and & mere
fraud.” 3

45 There is no instance in history of a more complete and
signal failure of a scheme to appropriate the sovereignty of a

1. 8 Wallace, 10. 2. Halleck, Chap. 32, Sec. 3; 9 Howard, 61s.
3 Kent, Vol. 1, p. 145. *

*
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proud people than that of Napoleon 1. when he placed the
crown of Spain upon his brother’s brow in 1808. The Spanish
people repudiated the measure enm masse, and no sacrifice
seemed to be too great in manifesting their displeasure. The
incidents of the ensuing war show how really formidable guer-
rilla tactics may become when properly utilized against the
best of troops. When the people are devoted to the cause,
willing at all hazards to do and die for it, this species of warfare
under leaders adapted to it becomes formidable.

46. While military government can legally extend so far
only as the enemy actually or impliedly surrenders control of
the country, it is sufficient to that legality that there has been
in fact such abandonment of jurisdiction by the expelled State,
and an assumption of authority by the conqueror. If consid-
erations of policy intervene, he or his government determines
upon them. To render military government effective, the
occupation must, indeed, be substantial and complete, but it

need not be permanent. In the exigencies of war the latter

could not be a condition precedent to its legality, because the
deposed authorities might regain the territory lost by force
of arms.

47. After Memphis, Tennessee, with the adjacent country,
was occupied by the Union Army, who expelled therefrom
the rebel forces, the lessees of absent citizens were compelled
to turn their rents into the military chest of their new rulers.
The Supreme Court of the United States held this to be a
proper exercise of the right of war, and refused to hold them
liable to their lessors for moneys thus paid to the agents of
the de facto government. The general commanding the Union
forces at Memphis was charged with the duty of suppressing
rebellion by all che means which the usages of modern warfare
permitted. To that end he represented for the time, and in
that locality, the military power of the nation. The rents
were seized fagrante bello in that portion of the territory of
the United States the inhabitants whereof had been declared
to be in insurrection. There was no such *‘substantial, com-
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plete, and permanent military occupation and control” as
has been sometimes held to draw after it a full measure of
protection to persons and property at the place of military op-
erations. No pledge had there been given by the constituted
authorities of the Government which prevented the commander
of the Union forces from doing all that the laws of war author-
ized, and that, in his judgment, under the circumstances at-
tending his situation, was necessary or conducive to a successful
prosecution of the war.1’ And although, in fact, the occupa-
tion of the district in question by the Union forces was not
only complete -and substantial, but proved to be permanent
also, it is evident that such need not have been the case to
legalize all administrative teasures of their commander con-
sistent with modern laws of war.

48. It has been remarked that the American Commission
at Paris, in 1898, took the stand that the sovereignty of the
United States attached to the Philippines when Manila, the
capital, was captured.z This was not a legal claim, if put
forward, as the rule of belligerent right is that the conqueror
takes only what he can hold in subjection.3 Nothing, under
the actual conditions existing, could be more futile than for
the United States authorities to make such a claim. As matter
of fact they could not hold one foot of territory except by
the sword. It is true that the United States was in a position
to enforce any demand it saw fit against Spain, which was
powerless to defend itsclf. This, however, is a very different
thing from the capture of the capital city legally constituting
a conquest of the Archipelago.

1. Gates v. Goodloe, 101 U. S, pp. 617, 618; Planters’ Bank v. Union
Bank, 16 Wallace, 495. 2. Magoon, p. 247. 3. The Hague Conference
Sec. 3, Art. XLII. (G. O. 52, A. G. O. 1902.)

——



CHAPTER V.

TERRITORY MILITARILY OccuPiED, ENEMY THRRITORY.

49. Military occupation does not add permanently to the
public domain; nor does temporary occupancy of our own
by enemy forces diminish it. If a nation be not entirely sub-
dued, it is the usage of the world to consider the holding of
conquered territory as a mere military occupation until its
fate is determined by a treaty of peace.1

It is true that ulterior objects may cause this rule to be dis-
regarded. As, for instance, in the invasion of New Mexico
and California in 1846-47. Here, acting under instructions, the
military commanders immediately upon occupation issued
proclamations annexing those territories to the United States
and absolving the people from their allegiance to the Mexican
Government. In New Mexico, at least, the election of a dele-
gate to Congress was authorized.

The same rule was observed by the Germans in Alsace and
Lorraine in 1870-71. The permanent annexation of these
provinces had been determined upon. Every movement of the
occupying power was directed to the consummation of that
purpose. ‘The military government as to them differed from
that established elsewhere in France principally, 1, in the de-
termined suppression of the elements by which the transfer
from one country to the other was opposed; 2, in encourag-
ing and strengthening the elements favorable to the change;
3, in gaining over the hesitating and neutral elements by pro-
moting and by showing consideration for their interests. 2

50. While, under a limited monarchysuch as the kingdom of
Great Britain, the exercise of authority by military command-
ers, as in New Mexico and California, might, to a great extent,

1. Amer, Ins. Co. v. Canter, 1 Peters, 542. 2. Bluntschli, I., Sec, 36a.
8o
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have had the sanction of usage, this could not be the case under
the Govérnment of this Union. The latter possesses, it is true,
authority to acquire territory, the Constitution conferring upon
it absolutely the powers of making war and treaties.1 But the
exercise of the territory-acquiring authority rests with those
departments of the.Government in which these powers are

vested. The Executive, acting alone, can neither add to nor |

take from the territory of the United States. The action of the

military commanders, therefore, in New Mexico and Upper

California, in so far as they assumed to annex those Territories, °

permanently to transfer the allegiance of the people from the
Republic of Mexico to the United States and give them repre-
sentation in the National Congress, was beyond their powers
and void, although done in pursuance of the instructions of the
Secretsry of War,

General Scott understood this matter better.. In his in-
structions to General Kearney of November 3, 1846, he said
““You will erect and garrison durable defences for holding
the bays of Monterey and San Francisco, together with such
other important points in the same provinces as you may
deem it necessary to occupy. You will not, however, formally
declare the province to be annexed. Permanent incorpora-
tion of the territory must depend on the Government of the
United States,”

Decisions of the Supreme Federal Tribunal set at resi all
doubts on this subject. During the war of 1812, a British ship,
sailing from the Danish island of Santa Crux, freighted with
certain products of the island, was captured by an American
privateer. The owner of the plantation on which the produce
{sugar] was raised was a Danish official, who withdrew to and
remained in Denmark when the island surrendered to the
British, leaving his estate under the management of an agent.
The vessel and cargo were duly condemned as enemy property.

A claim for the sugar was put in by the Danish owner, but
it was condemned with the rest of the cargo, and the sentence

1. Hall, pp, 466-67; see also Shanks v. Du Pont, 3 Peters. 246.
——
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confirmed, upon appeal, by the Supreme Court of the United
States. It was remarked that the island of Santa Crug, after
its capitulation, remained a British island until it was restored
to Denmark; that acquisitions made during war are not con-
sidered permanent until confirmed by treaty, yet, to every
commercial and belligerent purpose, they.are considered as
part of the domain of the conqueror so long as he retains the
possession and government of them; that although incor-
porated, so far as respects his general character, with the per-
manent interests of Denmark, the owner was incorporated, so
far as respected his plantation in Santa Crux, with the perma-
nent interests of Santa Crux, wh'ch was at that time British;
and though, as a Dane, he was at war with Great Britain and
an enemy, yet as a- proprietor of land in Santa Crux he was
no enemy; he could ship his produce to Great Britain in perfect
safety.1

51. During the period of their occupation of Castine,
Maine. the British Government exercised all civil and military
authority over the place; established a custom-house, and
admitted imported goods under regulations prescribed by
itself. Certain of these goods, so imported, remained at Cas-
tine after the enemy retired. The attempt of the United
States collector of customs to collect duties thereon was re-
sisted upon the ground that duties were not due. ‘The question,
being taken to the Supreme Court of the United States, was
decided adversely to the Government. The court observed
that, under these circumstances, the claim for duties could
not be sustained. By the conquest and military occupation
of Castine the enemy acquired that firm possession which en-
abled him to exercise there the fullest rights of sovereignty.
The inhabitants passed under a temporary allegiance to the
British Government, and were bound by such laws, and such
only, as it chose to recognize and impose. From the nature
of the case no other laws could be obligatory upon them, for

1. Thirty Hogsheads of Sugar v Boyle, 9. Cranch, 191.
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where there is no protection or allegiance or sovereignty there
can be no claim to obedience.1

52 The case of Fleming ». Page illustrates the same ptin-
ciples. The Supreme Court there held that military occupa-
tion did not make occupied districts a part of our territory

under our Constitution and laws. The United Siates may .

extend its boundaries by conquest or treaty and may demand
the cession of territory as the condition of peace. But this
can be done only by the treaty-making power or the legislative

authority, and is not a part of the power conferred upon the °

President by the declaration of war. His duty and his power
are purely military. As commander-in-chief he is authorized
to direct the movements of the naval and military forces placed
by law at his command, and to employ them in the manner
he may deem most effectual to harass and conquer and subdue
the encmy. He may invade the hostile country, and subject
it to the sovereignty and authority of the United States. But
his conquests do not enlarge the boundaries of this Union,
nor extend the operation of our institutions and laws beyond
the limits before assigned them by the legislative power. It
is true that when Tampico had been captured and the State
of Tamaulipas subjugated, other nations were bound to regard
the country, while our possession continued, as the territory
of the United States and to respect it as such. For, by the
laws and usages of nations, conquest is a valid title while the
victor maintains exclusive possession of the conquered country.
Buc yet it was not a part of the Union. For every nation
which acquires territory by treaty or conquest holds it accord-
ing to its own institutions and laws. The relation in which
it stands to the United States depends not upon the law of
nations, but upon our own Constitution and acts of Congress.
The boundaries of the United States, as they existed before
the war was declared, were not extended by the conquest,
nor could they be regulated by the varying incidents of war

1. United States . Rice, 4 Wheaton, 254; see also Shanks v. Du
Pont, 3 Peters, 246.
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and be enlarged or diminished as the armies on either side
advanced or retreated. They remained unchanged. And ev-
ery place which was out of the limits of the United States, as
previously established by the political authorities of the Gov-
ernment, was still foreign; nor did our laws extend over it.s
And in Cross v. Harrison the court observed that although
Upper California was occupied by the military forces in 1846,
and a government erected therein by authority of the Presi-
dent, still it was not a part of the United States, but conquered
territory within which belligerent rights were being exercised;
nor did it become part of the United States until the ratifica-
tion of the treaty of peace, May 30, 1848.°

53. Districts occupied by rebels treated as belligerents are,
in contemplation of law, foreign. The same principles govern
intercourse therewith during military occupation as though
they belonged to an independent belligerent. They are ene-
my territory because they are held by a hostile military force.
And in determining whether belligerent rights shall be con-
ceded to rebels, with all attendant consequences, it has been
decided that whether the President, in fulfilling his duties as
commander-in-chief in suppressing an insurrection, has met
with such armed hostile resistance and a civil war of such
alarming proportions as will compe! him to accord to them the
character of belligerents, is a question to be decided by him,
and that the judicial must be governed by the decision and
acts of the political department of the Government to which
this power is entrusted. He must determine what degree of
force the crisis demands.® When parties in rebellion occupy
and hold in a hostile manner a portion of the territory of the
country, declare their independence, cast off their allegiance,
organize armies, and commence hostilities against the Govern-
ment, war exists. The President is bound to recognize the
fact, and meet it without waiting for the action of Congress, to
which is given the constitutional power to declare war. Under

1. 9 Howard, 615-16. 2. 16 Howard, 191-92. 3. Prize Cases, 2
Black’s Reports, 270.
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his authority as commander-in-chief, and his constitutional
obligations to see that the laws are faithfully executed, he
takes the necessary measures to meet the emergency and crush
the rebellion. If rebels dominate a district bounded by a line
of bayonets to be crossed only by force, and the President has
conceded to them, in their military capacity, belligerent rights,
all the territory so dominated must be considered enemy
territory and the inhabitants as enemies.!

54. When a rebellion has assumed the character of civil
war, it is attended by the general incidents of regular warfare.
The general usage of nations regards such a war as entitling
both the contending parties to all the rights of war as against
each other, and even as respects neutral nations.? The United
States acted in accordance with this doctrine toward the con-
tending parties in the civil war in South America. The Su-
preme Court, in the case of The Santisstma Trinidad, said:
‘““The Government of the United States has recognized the
existence of civil war between Spain and her colonies, and has
avowed a determination to remain neutral between the parties
and to allow to each the same rights of asylum, hospitality,
and intercourse. Each party is deemed by us a belligerent
nation, having, so far as concerns us, the sovereign rights of
war, and entitled to be respected in the exercise of those
rights.”’

55. Vattel points out that in a civil war the contending
parties have a right to claim the enforcement of the same
rules which govern the conduct of armies in wars between
independent nations—rules intended to mitigate the cruelties
which would attend mutual reprisal and retaliation.* To the
same effect was the language of the Supreme Court of the
United States in Coleman v. Tennessee. The court remarked
that the doctrine of international law as to the effect of mili-
tary occupation of enemy territory upon former laws is well

1. Williams v. Bruffy, g6 U. S, 189-go. 2. Dana's Wheaton, Sec.
296 and note. 3. 7 Wheaton, 337. 4. Law of Nations, p. 425.
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understood; that though the late war [Rebellion of 1861-65]
wes not between independent nations, but between different
portions of the same nation, yet, having taken the proportions
of a territorial war, the insurgents having become formidable
enough to be recognized as belligerents, the same doctrine must
be held to apply. The right to govern the territory of the
enemy during its military occupation is one of the incidents
of war, being a consequence of its acquisition; and the char-
acter and form of the government to be established depend
[ entirely upon the laws of the conquering State or the orders
i of its military commanders.1

The course pursued by the National Government during the
Civil War accorded with these principles. The Government oc-
cupied, it is true, a peculiar position. It was both belligerent
and constitutional sovereign. For the enforcement of its con-
stitutional rights against armed insurrection it had all the
power of the most favored belligerent.2 From time to time the
military lines of the ememy were forced back; and, as they
receded, the hostile territory was entered upon by the forces of
the United States. It was chus taken out of hostile possession.
But, until the power of the rebellion was broken, its armies
coptured or dispersed, and national supremacy rendered every-
where complete, States and districts whose inhabitents had
been declared to be in a state of insurrection were deemed to
be and treated as foreign cerritory, to be conquered and gov-
erned according to the laws of war, except as nodified by acts
of Congress. These acts were an exercise. of the war power of
the Government. They were partly directed to the regulations
of military government over conquered provinces, and p utly
to the sovereign righc of recalling revolted subjects to their al-
legiance. All intercourse with the revolted territory was inter-
dicted or conducted only under the laws of war, as modified by
statutes enacted pursuant to the same policy.3

1.97 U. S, p. s17. 2. Lamar v. Browne, 92 U. S,, 195. 3. Procla-
mations, 19 April, 27 April, 10 May, 16 Aug., 1861; 12 May, 25 July,
22 Sept., 1862; 1 Jan., 1863, 12 Statutes at Large; 2 April, 23 Sept,,
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Whether, therefore, war be waged against a foreign foe, or
a domestic foe treated as a belligerent, territory subjugated by
him or which he dominates is enemy territory in its relation to
the invader.

56. The British rule as to the effect of conquest is different.
No war of conquest and annexation ever prosecuted by that
power was more deliberately planned or successfully executed
than that of the United States against the Mexican Territories
of New Mexico and Upper California. Vet had British arms,
with such a purpose, subjugated those distant provinces, they
would at once, without any act of the Parliament of Great
Britain, have become part of the dominion of the Crown. No
other act than that of conquest, when the avowed object is
that of annexation, is, under English le w, requisite to this end.
Submission to the King’s authority under such circumstances
makes the inhabitants his subjects. The territory is no longer
regarded as foreign or the people as aliens. Except so far as
rights have been secured by terms of capitulation to the inhab-
itants, the power of the sovereign is absolute. The conquered
are at the mercy of the conqueror. Still, although deemed to
be British subjects, it is not to be supposed that they are
possessed of all the political privileges of Englishmen, as the
right to vote or be represented in Parliament.

If conquest be not made with a view to permanent annex-
ation, mere military occupation adds nothing in British law to
the dominions of the Crown, and but temporarily affects the
allegiance of the people. The principle established by British
prize adjudications is that where the question is as to the
national character of a place in an enemny’s country, it is not
sufficient to show that possession or occupation of the place
was taken, and that, at the time in question, the captor was
in control. It must be shown either that the possession was
given in pursuance of a capitulation, the terms of which con-

8 Dec., 1863; 18 Feb., 26 March, 5 July, 1864; April 11, 1865, 13 Stat-
utes at Large; Acts of July 13, 1861; May 20, 1862; July 17, 1862
March 12, 1863, 12 Statutes at Large, pp. 257, 404, 589, 820.
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templated a change of national character, or that the possession
was subsequently confirmed by a formal cession, or by a long
lapse of time.1

1. Blackstone, 2, p. 107; 4, pp. 414-15; Wheaton, Sec. 345, Danas’
Notes, 169; 2 Wallace, 271.



CHAPTER V1.

EFrPECT OF OCCUPATION ON LOCAL ADMINISTRATION,

57. Important consequences result from the rule that ter-
ritory under military government is considered foreign. Im-
ports into and exports therefrom are regulated by the military

authorities acting either alone or in conjunction with the law--

making power.

58. Merchandise of all kinds imported into Upper Califor-
nia, while that country was occupied by the United States
forces, was subject to a ‘‘war tariff”’ established under the
direction of the President, and which was exacted until official
notification was received by the military governor of the rat-
ification of the treaty of peace.1

59. In De Lima v. Bidwell2 the Supreme Court of the
United States held that goods imported from Porto Rico after
the cession of the latter, under the treaty with Spain, ratified
April 11, 1899, were not dutiable. It was held that territory
incorporated into the Union could not be held for pur-
poses of control, yet foreign as to customs laws. The dictum
looking in that direction in Fleming v. Page, 3 and which was
practically negatived in Cross wv. Harrison,4 was overruled.
While war lasts, the military authorities regulate the matter
of commercial duties; but when the territory becomes incor-
porated into that of the Union, Congress slone can do this.

60. The rule which makes, for all commercial purposes,
the citizens or subjects of one belligerent enemies of the gov-
ernment and citizens or subjects of the other, applies equally
to civil and to international wars. But either belligerent may
modify or limit its operation as to persons, property, and ter-

1. 16 Howard, 189. 2. U. S. Reports, 182, p. 194. 3. 9 Howard,

615. 4 16 Howard, 190.
S\}
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ritory of the other.! The course of the National Government
during the Rebellion furnishes numerous illustrations of this.
Both sovereign and belligerent rights were asserted and en-
forced as best suited the views of the National Government
and the object of the war, which was the suppression of insur-
rection and restoration of the Union. The President, ‘‘pur-
suant to the laws of the United States, and of the laws of na-
tions in such cases provided,” issued proclamations blockading
the ports of districts and States in insurrection. Congress
passed an act interdicting all commercial intercourse with dis-
tricts declared by the President to be in insurrection, except
in the manner pointed out in the statute.? Duties were not
imposed on merchandise coming to loyal ports from reclaimed
rebel districts with which intercourse was permitted under
the law. Trade therewith was considered domestic, as re-
garded the revenue laws of the United States. The President
alone had power to license intercourse. And, as provided by
the act, all intercourse was regulated strictly by the rules es-
tablished therefor by the Secretary of the Treasury.® Fur-
ther, when the President had proclaimed a State to be in insur-
rection, it was judicially decided that the courts must hold
this condition to continue until he decided to the contrary.*

61. Except as restrained by the laws of nations, the will
of the conqueror is the law of the conquered. By the laws of
war, an invaded country may have all its laws and municipal
institutions swept by the board.®* Whatever of former laws
are retained during military government depends upon the
President and military commanders under him, acting either
independently or pursuant to statute law. It will be found,
as a rule, the part of wisdom if the commanding general be left
untrammeled. It necessarily follows, when armies are oper-
ating outside the United States, that the executive depart-
ment alone controls. Commanders acting under the direction
——L;Wallace, 274. 2. 12 Statutesat Large, 275. 3. 3 Wallace, 617;

5 Wallace, 630; 6 Wallace, 521. 4. 11 American Law Review, p. 419.
5. J. Q. Adams, House of Representatives, April 14-15, 1842.
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of the President are held responsible for the conduct and suc-
cess of military movements. As Congress has power to de-
clare war and raise and support armies, it must have power
to provide for carrying on war with vigor. Having taken
measures to supply the necessary men and materials of all
kinds, Congress does not further act unless in pursuance of
‘some special policy. The command of the forces and the con-
duct of campaigns devolves alone upon the President and
military officers. These matters lie wholly outside the sphere
of Congressional action.!

62/1{5 a rule, municipal laws of the territory under military
government are continued in force by the conqueror so far as
can be consistently with effective military control. If any
local authority continues, however, it will only be with his
permission, and with power to do nothing except what he may
authorize.?

63. The position of the United States military authorities.

in Cuba, before the Spanish authorities abandoned the island
in 1899, was one of military occupation, pure and simple;
after that event, it was military occupation of a particular
kind—namely, wherein the dominant military power exer
cised authority over the island as trustee for a Cuban nation
not yet in existence, but the creation of which was promised
and which was to have the assistance of the United States in
establishing itself.

During the former period the dominant military power ex-
ercised the authority of a conqueror in all his plenitude. Dur-
ing the latter period the United States military authorities
governed, indeed, wholly by the rights of war, yet at no time
did they lose sight of the fact that they were acting in the in-
terests of the future Cuban nation. The government might

1. 4 Wallace, 141. 2. 8 Opinions Attorney-General, 369; 9 Opinions
Attorney-General, 140; Bluntschli, Laws of War, 1., Secs. 35, 36.
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be styled civil, but it was military for every necessary purpose;
the rule was essentially that of the sword.1

64. In an opinion dated September 8, 1900, the Attorney-
General stated that the rights of the United States authorities
in Cuba, notwithstanding the pacific aspect of affairs, were
based wholly on the laws of war. The effect of this was to
brush out of the way all idea that the executive department
of the dominant power was to be controlled in any degree
against its will by the native civil authorities. 2

65. A system of government which considers only the will
of one party to the compact will be based on the conveni-
ence of that party. However merciful to the vanquished such
government may be, those subjected thereto can scarcely be
soid to have rights in a proper sense. They have only such
as are secured to them under the law of nations. Yet the
modern doctrine is that laws which regulate private affairs,
enforce contracts, punish crime, and regulate the transfer of
property remain in full force so far as they affect the inhab-
itants of the country as among themselves, unless suspended
or superseded by the conqueror.3 Contracts and debts be-
tween the people and those in the dominant country are sus-
pended, indeed, in their operation.4 For the protection and
benefit of the inhabitants, and the protection and benefit of
others not in the military service of the conqueror, or, in
other words, in order that the ordinary pursuits may not un-
necessarily be deranged, these laws are generally allowed to
continue in force and to be administered by the ordinary tri-
bunzls as before the occupation. Municipal officers can not
work their fellow-citizens greater injury than by abandoning
their posts at the approach of the enemy.

1. Opinions Attorney-General, Vol. 22, pp. 384, 409, 410, 523; Vol.
23, pp. 129, 427, 226; Vol. 20, p. 656; Neely 2. Henkle, 130 U. S.
Reports, 120; Magoon, Civil Government, pp. 461, 481, 526, 584, 595, 603.
2. Magoon, Civil Government, pp. 372—-73. 3. Coleman v Tennessee, 97
U. S,, 517; Instructions, Armies in the Field, G. O. 100, A. G. O. 1863,
Sec. 2 4. Cobbett, p. 108. Manning, p. 176.
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The importance of this rule will appear upon the slightest re-
flection. The existence of war and military government does
not do away with the necessity for the administration either
of municipal laws or some substitute for them. The prac-
tical e pplication of the rule relieves the commander of the oner-
ous functions of civil government in so far as he may deem
this necessary or advisable; and it tends to secure the happi-
ness of the governed and consequently their contentment. As
the commander has absolute control, the rule enables him not
only to advance legitimate schemes for the prosecution of the
war, but at the same time disturbs the least possible the busi-
ness pursuits and social relations of the people. It is based on
principles of common justice and common sense, and in mod-
ern times has received almost universal sanction.

66. During the occupation of New York city by the British
army from 1776 to the end of the Revolutionary War, the
operation of municipal laws was undisturbed except when it
was found necessary for the military to interfere. Similar in-
stances occurred during the occupation of New Orleans and its
environments by the Union forces from May, 1862, until the
end of the Rebellion; of Memphis, Tennessee, from June, 1862,
until the end of war; while, in the appointment of military -
governors in various of the conquered States, and the deter-
mining their jurisdiction and authority, the principle was uni-
formly acted upon of preserving in full vigor the local laws of
the districts so far as this was compatible with the objects and
conduct of the war. A like course was pursued in Cuba, Porto
Rico, and the Philippine Islands.

Our enemy, during the Civil War, acted upon the same o
principle.  When the Territory of Arizona was occupied by My’
Confederate forces in August, 1861, their commander issued | -
a proclamation placing the country under military government.
Executive and judicial departments were organized, but all |
municipal laws not inconsistent with the Constitution and.
laws of the Confederate States were continued in force.1

1. R.R.S. I, Vol 4, p. 2zc.
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While, during the Mexican War, the armies of the United
States occupied different provinces of that republic, the com-
manding general allowed, or, rather, required, the magistrates
of the country, municipal or judicial, to continue to administer
the laws of the country among their countrymen—in subjec-
tion always to the dominant military power, which acted sum-
marily and according to discretion, when the belligerent inter-
ests of the Government required it.1  So when New Mexico was
taken possession of during that war and there was ordained, un-
der the sanction of the President, a provisional government in
place of the old, the commanding general announced to the peo-
ple that by this substitution of a new supremacy, 2lthough their
former political relations were dissolved, yet their private rela-
tions, their vested rights, or those arising from contract or
usage under the displaced government, remained in full force
and unchanged, except so far as in their nature and character
they were found to be in conflict with the Constitution and
laws of the United States, or with any regulations which the
occupying authority should ordain. 2

67. Political laws are enacted for the convenience, security,
and administration of government. These, upon the military
occupation of a State by an enemy, cease to have validity.s
By that event a new government, based not upon the express,
though it may be implied, consent of the people, takes the place
of the old. And while municipal laws may be retained in the
subjugated discrict, this, in the nature of things, can not be"
true of political laws which presctibed the reciprocal rights,
duties, ~nd obligaiions of government #nd its citizens.4« As
the State has nt been able to protect its citizens, they can not
afterwards be punished for having acquiesced in the authority
that huas gained contr¢l. If they remain quietly as non-com-
batants, they will be protected.s The commander of the occu-

1. 8 Opinions Att’y-Gen., 369. 2. 20 Howard, 177. 3. Maine, p. 179;
Manning, p. 182; Hall, p. 402; Opinions Attorney-General, Vol. 22, pp.
§27~28, 574; Post, Chap. g, Sec. 116. 4. Halleck, Chap. 32, Sec. 4; Boyd’s
Wheaton, Sec. 346 (¢). 5. 4 Wheaton, 246; 8, Wallace, 1 96 U. S., 189,
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pying forces has 9 right to require of the inhabitants an oath of
fealty to him not inconsistent with their general and ultimate
allegiance to their own State.1 He may require them to do
police service, but not to take arins against their own country. 2
Indeed, in the absence of any such formal promise, it is under-
stood in modern times that by taking the attitude of non-
combatants end submitting to the authority of the conqueror,
the citizen holds himself out as one not requiring restreint,
and is treated es having given an implied parole to that effect.
Combatants, or persons who, by resist nce, or attempts at

resistance, or by refusal to submit, take the ettitude of com-

batan:s, may be placed under restraint as prisoners of war,
Some modern writers have gone so far as to contend that cit-
izens who come under temporary or partial allegiance to the
conqueror can not throw it off and resist the authority by
force except on grounds analogous to chose which justify
revolution.3 But this seems to be rather a matcer of policy
than law.

68. During the occupation the inhabitants become subject

to such laws as the conqueror may choose to impose. In the:

nature of things none other can be obligatory. Where there .

is no protection or sovereignty there can be no claim to obedi-
ence set up by the sncient State.4 While military govern-
ment exists it must be obeyed in civil matters by citizens
who by acts of obedience rendered in submission to overpow-
ering force do not become responsible, as wrong-doers, for
those acts, though not warranted by the laws of the right-
ful, but now temporarily displaced government.s The British
Government exercised all civil and military authority over
Castine, Maine, when reduced by its arms. The obligations of

1. Hall, p. 437, American Instructions, Sec. 1, par. 26; but see
Hague Conference, Sec. 3, Art. XLV. 2. Instructions U. S, Armies in
the Field, Sec. 2, clause 3; The Hague Conference, Sec. 3, Art. XLIV.
3. Dana's Wheaton; note 169, p. 436; Halleck, Chap. 32, Sec. 19. 4.
Boyd’s Wheaton, p. 412; Bluntschli, I., Sec. 35. 5. Thorington v. Smith,
8 Wallace, 9.
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the people of Castine as citizens of the United States were not
thereby abrogated.1 They were suspended merely by the pres-
ence, and only during the presence, of paramount hostile forces.
And it became the duly of the government of occupation to
provide as far as possible for the security of persons and prop-
ercy and the sdministration ot justice.2 To the extent of
actual supremacy, in all matters of government wichin its
military lines, its power could not be questioned. Therefore
obedience to its authority in civil and local matters was not
only » necessity, but a duty. Without such obedience, civil
order would be impossible.3 On the other hand, it owed and
should have extended protection to those who submitted to
its authority.

69. Ordinarily the rules by which milicery government is
enforced are prescribed by the commender. He speaks and
acts ss the represencative of the conqueror. Being upon the
theacre of operations, and answerable o his government for
the success of its arms, he has superior facilities for judging
as to measures best calculaced to attain the objects of military
occupation and the highest motives for wishing their adoption.
Unless his measures have been prescribed by higher authority,
the commander will himself formulate and carry the details
of military government into execution. He acts in strict sub-
ordination to the supreme executive power of the State. Yet
the relation which the conquered district occupies toward the
government of the conqueror depends, not upon the law of
nations, but upon the constitution and laws of the conquering
State. 4

70. The right of the law-making power to enact such laws,
looking to an effective military government, as will best meet
the views of the dominant State in prosecuting hostilities,
can not be questioned. The authority of Congress, in this

1. 4 Wheaton, 253. 2. The Grapeshot, g Wall, 132. 3. Thorington
v. Smith, 8 Wallace, 11; Williams ». Bruffly, 96 U.S., 189; Bluntschli,
Laws of War, 1., Secs. 64, 122. 4. Flemming v. Page, 9 Howard, 615
Dana'’s Wheaton, p. 437, note 169.
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regard, under its constitutional powers to declare war and
raise and support armies, is complete.1 This power would be
made effective, not by laws which purport to operate directly
upon the people of the conquered district, and which so long
as the territory is foreign Congress has no authority to en-
act, but laws for the guidance of the general or other official
entrusted with the details of military government. When
Wellington in France and Scott and other commanders in
Mexico insiituted military government, it was simply an inci- -
dent in_the conduct of campaigns. The general, in each in-
stance, acting under a responsibility to his superiors, adopted
those measures which he deemed best for the successful car-
rying of military government into operation. His obligations
in this respect were the same as were his obligations by every
means in his power successfully to conduct the campaign
against the enemy. Placed, because of confidence reposed in
his ability and skill as a military chief, in a position of respon-
sibility, he will generally, if there be no ulterior object in
view beyond the simple triumph of arms, be permitted to
carry on the details of military government unrestrained by
orders from distant superiors or by legislative enactments. 2
71. The political views of the conquering State may, how-.
ever, be of a nature materially to modify these ordinary dis-
cretionary powers of the commander. Such was the case, as
has been seen, when California and New Mexico were subju-
gated by the arms of the United States. As it was predeter-
inined by the Government, not only to reduce those provinces
1o submission, but permanently to annex them to the territory
of the Union, the instructions to military commanders, it will
be remembered, were in consonance with this policy. The
laws they enforced, the institutions they set up over the people
occupying the subjugated disiricts, were not necessarily those
which the commanders themselves deemed best, but such as
comported with the determination of the Government re-

1. Kent, 1., p. 93, note. 2. 22 Wallace, 297.
7 .
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garding annexation, and orders given in pursuance thereof
by the President. Instructions emanating from this source
are of course equally binding, directly upon the commander
enforcing, and indirectly upon the inhabitants of districts
subjected to, military government. The policy pursued in
the Philippines is another conspicuous instance of this.

The capture and permanent occupation of insurrectionary
districts by the Union forces during the Rebellion furnish other
illustrations of this principle. The military commanders had
a duty to perform in conquering the rebellion, but their course
regarding the government of the districts occupied was modi-
fied by the policy of the Government of the United States
toward the people residing there. So far as possible consist-
ently with the triumph of its arms, they were treated by the
National Government as if their political relations had never
been interrupted.1  Accordingly, when a Federal commander
assumed the reins of military government, and announced the
principles by which he would be guided in its administration,
promising protection to person and property subject only to
. the laws of the United States, it was judicially held that he
thereby did but reiterate the rules established by the legis'at-
ive and executive departments of the Government in respect
to those portions of the States in insurrection, occupied and
controlled by the forces of the Union.z By numerous acts of
Congress, and by proclamations of the President issued either
pursuant thereto or by vircue of his authority as commender-
in-chief, this policy of the legislative and executive departments
was made known. And thereby, to the extent indicated by
that policy and the additional orders of the President issued
from time to time, was modified that discretion which com-
manders otherwise would have exercised in parts of insurgent
territory subjected to military government.

2-"Napoleon established military governments in Spain,
i Navarre, Catalonia, Aragon, Andalusia, and other provinces.

—_—

1. The Venice, 2 Wallace, pp 277-78. 2. Ibid., 276-77.
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One subject seems to have been the more completely to bring E ot

forth and best utilize the military resources of the country._
Further, it was hoped to zccustom the people to French,
though military, rule, and, when the proper time came, this
system could be abandoned and the government of King
Joseph naturally take the place of it. The plan was of the
far-reaching nature of all Napoleon’s schemes of conquest.
Events rendered it abortive. But, as a complete system of
military government, nothing in history exceeds in instructive-
ness this attempt to reduce the Spaniards piecemeal into sub-
jection with a view to the subversion of their kingdom.1

73. When it was seen that Spanish authority was to ter-
minate early in 1899 in Cuba, it appeared that efforts were
made by the inhabitants of Havana to secure concessions
from the yet de facto but expiring sovereignty. The question
of validity afterwards came up in some of these cases. It
resolved itself into two matters of fact—first, Did the Spanish
power rule there ot the time of the concession? second, Was the
latter granted in accordance with Spanish laws? If both
could be answered in the affirmative, the concession was up-
held; but if it proved that the whole transaction was merely
colorable—an attempt to oust the incoming government of its
rights, and which it was about to assume—the concession
was regarded as void ab initio. 2

It wes the disposition of the military government to up-
hold 31l contraces entered into in the'ordinary course of busi-
ness; to evoid interfering with vested rights; but rights that
partook of the nature of attributes of Spanish sovereignty dis-
appeared with the latter.3

74. The relation of the United States to Cuba, resulting
from the war of 1898, came up for review before the Supreme
Court. An American who in Cuba was charged with crime
had been arrested within one of the States of the Union, and

1. Napier, Book X1,, Chap. 11, pp. 84, 85. 2. Magoon, p. 603. 3.
Opinions Attorney-General, Vol. 22, pp. 527-28.
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it was held that he was subject to extradition. The court re-
marked that, as between the United States and all foreign
1 ations, the former held Cuba as conquered territory; as be-
‘ween the United States and Cuba, the latter was held by
military power in trust for the Cuban people, to be delivered
over on the establishment of a stable government. It was a
military occupation. The military governor organized the
civil government under four departments; afterwards a su-
preme court was established; a postsl code was published;
the jurisdiction of the criminel courts defined. If was, the
court concluded, wholly for the politice] department of the
Government to decide when our troops should be withdrawn
from Cuba.1

1 Neely 7. Henkle, 180 U, S, Reports, 120



CHAPTER VIL

AGENTS FOR CARRYING MILITARY GOVERNMENT INTO
ExECUTION. !

75. Among the incidents which attach to the estab-
lishment of military government is the appointment of the
egents by whom, and a determination of the principles by
which, it is to be administered. It is indispensable that these
matters be wisely determined in order to secure the objects
for which such government is established.

The selection of these agents rests entirely with the govern-
ment of the occupying army.1 From necessity they will, in the
first instance, ordinarily be military officers; as, when the ter-
ritory is first occupied, the officials on the spot, competent from
their training and with the requisite force at hand to render
military government successful, are the commander of the
army and his subordinates. The home government may, from
considerations of policy, adopt a course in selecting agents
when military government is set up over foreign territory dif-
fering from that observed when it is established within districts
occupied by rebels treated as belligerents.2 Again, if it be in-
tended permanently to anmex foreign territory so occupied,
every means probable will be made use of to allay the fears and
win the confidence of the conquered people by adopting toward
them a line of conduct which they can see is calculated to
guard their rights and liberties, civil and religious, and render
them secure in person snd property.

76. In his instructions to General Kearney of June 3, 1846,
Secretary of War Marcy showed the deep solicitation of the

1. Hall, p. 436. 2. The Germans, in 1870, at least in Alsace and
Lorraine, appointed officials in every department of the administration
and of every rank. This was a pre-determined policy, Jooking to the
absorption of those provinces.

101
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Government upon ‘this point when he observed: ‘‘Should you
conquer and take possession of New Mexico and Upper Cali-
fornia, you will establish temporary civil governments therein,
abolishing all arbitrary distinctions that may exist, so far us it
may be done with safety. In performing this duty it would be
wise 2nd prudent to continue in their employment all such of
the existing officers as are known to be friendly to the United
States. * * * * You moy assure the people of those prov-
inces that it is the wish and design of the United Scates to
provide for them a free government, with the least possible de-
lay, similar to that which exists in our Territories. * * * *
It is foreseen that what relates to the civil government will be
a difficult and unpleasant part of your duty, and much must
necessarily be left to your own discretion. In your whole con-
duct you will act in such a manner as best to conciliate the
inhabitants and render them friendly.” Pursuant to these
instructions the so-called civil government was erected in
New Mexico within one month of the entry of the forces of
the United States into the capital of that Territory. The
officers consisted of a governcr, secretary, marshsal, district
attorney, tressurer, auditor, and three Supreme Court judges.
Of course, nothing except the presence of superior military
force enabled these officials—civilians—to perform their ap-
propriate duties. The government was that of the sword;
called by a different name to be more pleasing to the people.

747. In Californie essentially the same policy was pursued.
On August 17, 1846, Commodore Stockton, U. S.N,, styling him-
self commander-in-chief and governor of California, issued a
proclamation announcing the annexation of the Territory to the
United States and calling on the people to meet in their several
towns and departments and elect civil officers to fill the plices
of those who refused to continue in office. Within a month
thereafter a territorial form of government was announced.
Yet, notwithstanding this apperent deference to civil govern-
ment, the following passage in the proclamation shows how
completely the country was held under military control: ‘' All
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persons are required, so long as the Territory is under martial
law, to be in their houses from 10 o’clock at night until sunrise
in the morning.”

Commodore Stockton was succeeded by Commodore Shu-
brick, U. S. N. Meanwhile, General Kearney, U. S. A., leav-
ing sufficient force behind him to maintain the authority of the
United States in New Mexico, marched with the rest of his
command into California. Here, March 1, 1847, these two
officials issued a joint circular to the people of the conquered
provinces, reciting that the President had assigned the regu-
lation of import trade, the conditions on which all vessels should
enter ports of the Territory, and the establishment of port
regulations to the naval authorities; while to the military au-
thorities were given the direction of the operations on land
and the administrative functions of government over territory
thus occupied by their forces. Following this, what was
styled a ‘‘civil,” but what in fact was a military govern-
ment, was organized, the officisls of which, unlike those in New
Mexico, were army or navy officers. Municipal offails were
carried on the seme as before occupation, by officers either
chosen by the people under the authority of the conqueror,
or holding over under that suthority, and in accordance with
local laws.

78. In those districts occupied by our forces and concerning
which schemes of permauent conquest were not meditated,
military commanders governed strictly in accordance with
the laws of war.

79. Both Genersls Scott and Taylor were at first instructed
by the Secretary of War to supply their armies in Mexico by
forced contributions from the enemy without paying therefor,
but this policy was not adhered to; instead, when practicable,

necessaries were purchased of the inhabitants and paid for at
a fair price.1

1. Kent, 1, p. 92 (b); Autobiography of Lieut.-Gen. Scott, p. 580, v
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On Scott’s line of operations, at least, the protection of re-
ligion, property, and industry were co-extensive with military
occupation. )

80. These principles of liberality in dealing with the enemy
were swayed by considerations of policy resulting from the
determination to render the military government set up over
the conquered provinces sources of revenue to the Government
of the United States. The President, with a view to impose
a burden on the enemy, deprive him of the profits to be derived
from trade and secure it to the United States, ordered that all
the ports and places in Mexico in actual possession of the land
and naval forces should be open, while the military occupation
continued, to the commerce of all neutral nations, as well as
of the United States, in articles not contraband of war, upon
the payment of a prescribed tariff of duties and tonnage, pre-
pared under his instructions and to be enforced by the military
and naval commanders. He claimed and exercised, as being
charged by the Constitution with the prosecution of the war,
the belligerent right to levy military contributions and to col-
lect and apply fhe same towards defraying the expenses of
the war. The execution of the commercial regulations was
placed under the control of the military and naval forces, and,
with the policy of blockading some and opening other Mexican
ports, the whole commerce for the supply of Mexico was com-
pelled to pass under the control of the American forces, subject
to the contributions, exactions, and duties so imposed.1

81. When military government is instituted in States or
districts occupied by rebels treated as belligerents, political
considerations will generally determine, even more than when
armies are on foreign soil, who the agents shall be to carry it
into execution. They may be either civil or military, depending
upon circumstances, although the only efficient coercive power
will always be the military. The right to put into operation
the sterner rules of war applicable to the case is unquestioned.

1. Kent, 1, p. 92 (b); Fleming v Page, 9 Howard, 616.
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The animosities which civil war engender are calculated to
prompt to the exercise of these rules in sll their rigor. On
the other hand, nations do not pursue schemes of conquest, in
the proper sense of the term, against revolted subjects. As
against them war is waged not for conquest, but to bring them
to a sense of duty, vindicate the integrity of offended law, and
preserve unimpaired both the territory and institutions of the
legitimate government. No war of which history furnishes
record has given occasion for the application of these principles
to the extent of the Civil War in the United States from 1861
to 1865. As the hostile line was driven back, military com-
manders exercised over the territory so reclaimed the rights of
conquerors, it is true, but only to the extent that this accorded
with the political policy of the National Government.

82. When New Orleans was occupied by the Union forces
in 1862, the commanding general enjoined upon all the inhab-
itants the pursuit of thzir usual vocations. So long as they
did this in good faith, they were protected. Disorders and
disturbances of the peace, caused by combinations of citizens,
.and crimes of an aggravated nature interfering with the forces
-or lews of the United States, were referred to a military court
“for trial and punishment; other misdemeanors were made
:subject to municipal authority, and so with regard to civil
-causes between party end party. A censorship wes instituted
-over the press of the city.1 All the officiels appointed by the
.commander to enforce the military government were officers
-of the army.

The same rule of conduct controlled at Memphis, Tenn., and
at many other important points. In truth, throughout the
‘Civil War the generals in command, wherever in conquered
rebellious territory it was determined to establish order upon
a basis which it was hoped would prove permanent, resorted
to measures which are sanctioned by the laws of war applicable
to armies operating in foreign territory, except as these were

1. Rebellion Records, Series I., Vol, 6, p. 717.
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modified by the conciliatory policy of the Federal Government.
An important feature consisted of military commissions com-
posed of military officers only. And this summary system of
judicature was supplemented, so far as practicable or the mil-
itary commander deemed it advisable, by the civil suthorities
of the district occupied; the latter, of course, to take cogni-
zance only of transactions affecting the inhabitants in their
dealings with each other, and enforcing, as to them, the local
law in its criminal and civil branches.1

83. But the fact that the object in suppressing rebellion
is neither conquest nor subjugation, but overthrow of the in-
surgent ‘organization and the re-establishment of legitimate
authority,2 prompts to the establishment of quasi-civil gov-
ernments in insurgent territory permanently occupied by
the national forces; and this, not because military govern-
ment pure and simple is either illegal or inadequate under the
circumstances, but from considerstions springing out of an
enlarged and enlightened public policy, which seeks to dem-
onstrate to all concerned that the main object of the war is
the meintenance of national supremacy, and that every
measure is to be adopted, in the organizaton of the govern-
ments temporarily established upon secure military occupa-
tion, to facilitate the return of the people to their former
position as subjects, under such conditions and limitations
as may be imposed by legitimate governmental authority.

This policy was early adopted and consistently followed by
the Government of the United States during the Civil War.
And it wes truthfully and patrioticelly said at the time that
‘“to permit people so circumstanced to be governed by rules,
regulations, statutes, laws, and codes of jurisprudence; to give
them jurists able and willing to abide by standing laws, and
thus to restore (.us far as is consistent with public safety and
the secure tenure of conquest) the blessings of civil liberty and a
just administration of laws—most of which are made by _hose

1. Rebellion Records, Series 1., Vol. I1., Part III., p. 77; Vol. XIV,,
P- 334; Vol. XVI.1, Part II,, p. 41; Vol. IV,, p. 20. 2 The Grapeshot,
9 Howard, 132.
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on whom they are administerted—is an act of magnanimity
worthy of a great people. Such a government, though founded
on end administered by military power, surely tends to re-
store the confidence of the disloyal by giving them rights they
-could not otherwise enjoy, end by proteccing them from un-
necessary hardships and wrongs. It can not fail to encourage
end support the friends of the Union in disloyal districts by
demonstrating to all the forbearance and justice of those who
are responsible for the conduct of the war.”:

The same encomium could have been pronounced, and with
equal justice, upon the wmeasures taken in the Philippines by
the National Government, commencing in 1899 and_‘ continuing
to this time, to give the Filipinos, in spite of themselves,
civil institutions, based as much as possible on the will of
the people.

84. Accordingly, after the captvre of Forts Henry and
Donaldson and the occupation of Nashville by the Union
forces, the President commissioned Andrew Johnson as mili-
tery governor of Tennessee, the eastern part of which State
had always been loyal to the Union. Mr. Johnson resigned
his seat in the United States Senate to accept that of military
governor, to legalize the powers and facilitate the performance
of the duties of which it was dezmed expedient to confer upon
him the militery rank of brigadier-generel, to which he was
duly nominated by the President snd confirmed by the Senate.

In North Carolina, after the capture by the Union forces of
nearly 211 the forts and important points on the coast and ad-
jacent thereto, the Honorable Edward Stanley was appointed
by the President, May 19, 1862, military governor. Similarly,
on June 3, 1862, after the occupation of New Orleans and con-
tiguous territory by the Federals, George B. Shepley was ap-
pointed military governor of the State of Louisiana, with rank
of brigadier-general. To each was given authority to exercise
ana perform, within the limiis of his State, all and singular the
powers, duties, and functions pertaining to the office of military

1. Whiting, War Powers, 1oth edition, p. 265.
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governor (including the power to establish all necessary offices
snd tribunels and suspend the writ of habeas corpus) during the
pleasure of the President, or until the loys! inhabitants of the
State should organize 2 civil government in conformity with
the Constitution of the United States. The authority given.
was plenary. But in the nature of things it could be exercised
only over that portion of each State controlled by the Union
armies. The effective authority of the militery governor re-
sulted from the fact alone that the army was at hand to enforce
his mandates. Without this, his assumption of power was an
empty show.

85. In no other States than those mentioned were military
governors appointed until after the final surrender of the rebel
armies. Nor was this done because of lack of scope, vigor, and
efficiency of the military rule of commanders of occupying
forces; but wholly from considerations of expediency. In one
important respect the measure was positively detrimental. It
necessitated two sets of officials with diverse responsibilities,
when for all purposes of government the military alone were
sufficient ; further, the relative powers and duties of each set,
undefined as they were in great degree, might, as indeed they
sometimes did, lead to clashing of authority.

When this occurred in important matters artny commanders
as a rule carried the day, because to them was entrusted the
duty of suppressing the rebellion by destroying the enemy'’s
armies in the field; and, great ¢s might be the desire, through
the instrumentalities of civil officers, to assist in the re-estab-
lishment of Federzl authority and so to provide means of pro-
tecting loyel inhabitants in their persons and property until
they should be able to form civil governments for themselves,
such considerations necessarily gave way to the all-important
object of defeating and dispersing the armed forces of the
enemy, upon which the hopes of the rebellion rested. The
result of this dual system was that while in theory generals
commanding had only to fight battles and assist military
governors in the execution of undefined civil duties, yet, as a



AGENTS FOR CARRYING INTO EXECUTION. 109

prectical fact, the ruling power remained in the hands of the
generals, who alone had at their bidding the physical force
necessary to cause their orders and decisions to be obeyed
and respected.

86. Viewed from a military standpoint alone, the wisdom
of the policy of dual governments might appear doubtful.
The commanding generals with their armies had conquered
and were occupying the territory, and of necessity remained
there to hold it and to make it the basis of further operations.
They could not be dispensed with. On the other hand, from
a military standpoint, the military governors were not indis-
pensable, and with their array of subordinate officials, prin-
cipally civilians, they complicated matters in districts where
the undisputed military sway was of the utmost importance.
But, as before mentioned, purely military considerations did
not determine .the policy of the Government in this regard.
A helping hand was to be given the people to return to cheir
allegiance under acceptable civil government. Staunch friends
of the administration were not indeed united in support of
the measure. The President and his advisers decided, how-
ever, that this policy was necessary, and, whatever evils at-
tended it, they were unavoidable. Unquestionably also the
presence of civilian assistance to the military governors,
while sometimes they erhbarrassed, yet they often relieved
commanding generals of many harassing details which in-
variably attend the administration of governmental affairs
over conquered territory.

87. The successes of the Federal armies during the third
campaign of the war encouraged the President to attempt
an improvement on the plan before adopted for weakening
rebellion by the formation of State governments in rebellious
districts. In pursuance of this purpose the Executive issued
a proclamation on the 8th of December, 1863,1 inviting the
people there living to form loyal governments under condi-

1. 13 Statutes at Large, 738.
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tions set forth in the proclamation. This, like the Emancipa-
tion Proclamation, was clearly a war measure. In Louisiana
and Arkansas governments were formed accordingly early in
1864, and in Tennessee early in 1865. To the State executives
thus chosen were given the powers theretofore exercised by
the military governors. This was simply a development of
the plan begun by the President two years previously in the
appointment of these latter officials. It possessed this ad-
vanced and important additional feature of republican gov-
ernment as contrasted with its predecessor—namely, that the
new governments were organized, the officiels to carry them
on appointed—apparently, at least—by the people governed,
instead of by the commander-in-chief of the army. But
the difference was merely apparent and nominal, not real.
Each in fact rested only on the bayonet. Neither could have
existed for a day if the military support of the nation had
been withdrawn; and herein lay the weakness of the Presi-
dent’s plan for establishing civil government in districts
which were declared to be in insurrection.t In fact, the
governments thus organized were never recognized by Con-
gress, representatives and senators chosen thereunder being
denied seats in the respective houses. They were, however,
apparently recognized by the Supreme Court, but as de facto
governments only, organized by the President in virtue of
his authority as commander-in-chief,2 the court remarking
that the adoption of a constitution during the war, under
military orders, and the election of a governor, did not affect
the military occupation in the judgment of the national
authorities. 3

88. Those were the last governments organized while the
war was flagrant in territory occupied by rebels treated as
balligerents; and they illustrated the extreme development of
a policy looking to the conciliation of conquered subjects.

1. Twenty Yesrs in Congress, Blaine, Vol. 2, p. 174. 2. Texas .
White, 7 Wallace, 730. 3. Handlin ». Wickliff, 12 Wallace, 174.
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They were the first efforts directed to a reconstruction of
State governments over insurgent territories, Their organi-
zation caused the first decided antagonism between the Ex-
ecutive and Congress growing out of the conduct of the war;
a cloud no bigger than a man’s hand, but of evil portent,
the precursor of a storm that well-nigh swept a succeeding
President from his seat through the extraordinary measure of
impeachment, and immutably determining that ultimate power
under our system of government rests in the people, to be ex-
ercised through their representatives in the two houses of
Congress.

89. In Cuba, after the Spanish sovereignty was extinguished
in 1899, a “a civil administration was inaugurated, but it was a
creature wholly at the will of the President, the better to
subserve the policy of the United States Governmenc. It
was intended to placate the people and render easier the
task of the military governor. The history of the world
furnishes, perhaps, no equally signal insiance of nationsl and
disinterested generosity as that here evidenced towards
the embryo Cuban republic.

The military government in Porto Rico made use of civil
administration only as » handmaid. This island was very
soon in condition to be teken over bodily by the civil power
under act of Congress.

go. It was in the Philippines that the problems growing
as incidents out of the Spanish War proved most difficult to
solve. The military governor early instituted local govern-
ments, endeavoring in this way to give the people object-
lessons of national good-will. A judiciary was then set up;
the spheres of operation of the civil sdministration were
gradually extended. All this took place wholly by the co-
operation of the military and the people of the country, mostly
nztives. Two years after the occupation the Civil Com-
mission sent out from the United States began to lay the
foundation for that administration which one year later
(July 4, 190r1) superseded the military in all except the most
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turbulent districts. The solicitude of the National Government
here evidenced to lay a deep foundation in the affections of
the Philippine people stands without a parallel.

91. The British authorities in South Africa from 1899 to
1902 organized with great care an elaborate system for ex-
tending military jurisdiction over the country. The rehellious
subjects of Cape Colony and Natal were treated ss public
eneinies making war on the mother country and at the same
time as rebel subjeccs. The burghers were treated as public
enemies alone. Over the former, civil jurisdiction was main-
teined s far as practicable, but it gave wey, at the first touch
of conflict, to the military jurisdiction. Effort was made
to ancicipate every case that could arise in carrying this mil-
itary jurisdiction into effect, so that the people as well as
officials of every grade should understand their duty, rights,
obligations—how these were to be performed and conserved,
and how those in authority were to enforce that authority
and thus guard public inerests. In course of time there grew
to be great similarity between the methods resorted to by the
British here and the Americans in the Philippines, as the
enemy in each case adopted finally the guerilla system of tac-
tics. The former, however, were not so much influenced by
politicel considerations at home as the latter, and consequently
were in & position to conduct the war on more scrictly military
principles.1

1. Papers relating to martial law in South Africa, presented to Par-
liament by command of His Majesty, London, 1603.



CHAPTER VIIIL

ALl INHABITANTS ENEMIES; LEVIES EN MASSE.

92. When war exists between nations, all the subjects of
one are, in contemplation of law, enemies of the subjects of
the other.1 In this particular custom and principle are in
accord. Enemies continue such wherever they happen to be.
The place of abode is of no consequence here. 1t is the political
ties which determine the character. Every man is, in contem-
plation of law, a party to the acts of his government, which is
the representative of the will of the people and acts for the
whole society. This is the universal theory. It is not meant
that each citizen of one attacks each subject of the other bel-
ligerent; this he may not do without governmentsl authoriza-
tion and according to the customs of war; the most direct
effect is to shut off friendly intercourse. It makes no differ-
ence as to the belligerent character impressed upon the people
whether the government has duly proclaimed war, with all
the formalities of medieval or more recent times, or not pro-
claimed it at al], or whether it be an act of self-defense simply,
or result from the suppression of a rebellion.2 The theory
that war can not be lawfully carried on except it be formally
proclaimed is, as before remarked, now justly exploded.

93. Although all the members of the enemy State may
lawfully be treated as enemies in war, it does not follow that
all may be treated :like. Some may lawiully be destroyed,
but all may not be, independently of surrounding circum-
stances.3 For the general rule derived from the law of Nature
is still the same,—namely, that no use of force against an enemy

1. Manning, p. 166; Woolsey, Sec. 125; American Instructions, Sec.
1, clauses 21, 23; Bluntschli, I, Sec. 2. 2. Kent, 1, p. 55; 2 Black, 635.
3 Bluntschli, 1., Secs. 21, 33, 38.
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is lawful, unless it be necesssry to accomplish the purposes of
the war. As a rule, all who are simply engaged in civil pur-
suits are exempt from the direct effect of belligerent operations,
unless they abandon their civil character and are actually
taken in arms, or are guilty of some other misconduct in viola-
tion of the usages of war, whereby they forfeit their immunity.
The persons of members of the municipal government, women
and children, cultivators of the soil, artisans, laborers, mer-
chants, men of science and letters, are brought within the opera-
tion of the same rule; es are in fact all those who, though tech-
nically enemies, take no part in the war, snd. make no re-
sistance to our arms.1 So long as these pay the military
contributions which may be imposed upon them, and quietly
submit to the military authority of the government, they are
permitted to continue in the enjoyment of their property
and the pursuit of their ordinary vocations.

This humane policy greatly mitigates the evils of war; and
if the commander who enforces military government maintzins
his army in a proper state of discipline, protecting those who,
for a pecuniary consideration, will supply his troops with the
natural and industrial products of the country, the great prob-
lems of an efficient transportation system and an abundant
commissariat will be greatly simplified, and the srmy be spared
many of the dangers incident to a position in a hostile country. 3
It may be that this policy is not always practicable. Pro-
tracted hostilities lead, as a rule, to the enforcement of the
maxim that ‘‘war must support war’’ as a military necessity.
Yet it should not be hastily adopted, for experience has shown
that when practicable the milder rule generally is the wiser.3
“My great maxim,” said Napoleon, ‘‘has always been in war,
as well as in politics, that every evil action, even if legal, can

1. Wheaton, Part IV., Sec. 345; Instructions U. S. Armies in the Field,
Sec. 1, clauses 23, 24, 27; Manning, p. 204. 2. Halleck, Chap. 18. Sec. 3.
3. Scott’s Autobiography, p. 550; Vattel, Book 1r1., Chap. 8, Sec. 147;
Bluntschli, Laws of War, 1., Sec. 59.
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only be excused in case of absolute necessity; whatever goes
beyond that is criminal.”

94. In his proclamation of August 11, 1870, on entering
France, King William said: ‘‘I wage war against French
sodiers, not against French citizens. These, therefore, will
continue to enjoy security for person and property so long as
they do not, by committing hostile acts against the German
troops, deprive me of the right of affording them protection.”

This exemption from the extreme rights of war is confined
to ihose who refrain from all acts of hostility. If those who
would otherwise be considered non-combatants commit acts in
violation of this milder rule of modern warfare, they subject
themselvas to the fate of the armed enemy, and frequently to
harsher treatment. If some thus transgress, and they can not
be discovered, the whole community frequently suffers for the
conduct of these few. In the Frenco-German War it was a
common practice for the Germans to arrest end retein in cus-
tody influential inhabitants of places at or near which bridges
were burned, ragilroads destroyed, etc., by unknown parties
within occupied French territory.

95. But moderation towards non-combatants, how com-
mendable soever it be, is not absolutely obligatory. If the
commander sees fit to supersede it by a hersher rule, he can
not be justly accused of violating the lsws of war. He is et
Iiberty to adopt such measures in this respect as he thinks
most conducive to the success of his affairs. How important
it is, therefore, on the ground of policy, even if higher moral

Norr.—Citizens who accompany an army for whatever purpose, such
as sutlers, editors or reporters of journals, or contractors, if captured, may
be made prisoners of war and detained as such, The monarch and mem-
bers of the hostile reigning fanily, male or female, the chief officers of
the hostile government, its diplomatic agents, and all persons who are of
particular and singular use and benefit to the hostile army and its gov-
ernment, are, if captured on belligerent ground, and if unprovided with
a safe-conduct granted by the captor’s government, prisoners of war,
[Instructions for Armies in the Field (G. O. 100, A. G. O,, 1863).] See
also Bluntschli's Laws of War, I., Sec. 3



116 . MILITARY GOVERNMENT AND MARTIAL LAW.

considerations be lost sight of, that non-combatants maintain
strictly their character as such. Their happy lot, amidst
war’s desolation, is due to the grace of the conqueror. If,
therefore, he have cause to suspect the good faith of the in-
habitants of any place or district, he has a right to adopt meas-
ures which will frustrate their plans and secure himself. He
is responsible only to his own government. '

96. The customs of modern warfare, as well as chivalric
sentiments, prompt soldiers to treat women with all possible
consideration. The commander who ruihlessly makes war
upon the gentler sex, acting towards them with unnecessary
harshness, cannot escape the stigma attaching to such conduct
in the eyes of the world, and may find himself proscribed for so
doing by his enemy. While, however, it is true chat women
are protected in the midst even of active hostilities, it is only
on the implied condition that they will in every respect so con-
duct themselves as to merit such generous treatment. They
must not forget that they owe their fortunate position to the
kindness of the conqueror. But if they adopt a course plainly
showing insensibility to the kindness shown them, either by
overt acts or secret plottings, he is justified in treating them
more rigorously. Even women and children may be held under
restraint if circumstances render it necessary in order to secure
the just objects of the war. 1f the commander has good and
sufficient reasons for departing in this regard from the rules
of politeness and the suggestions of pity, he may do so wichout
being justly accused of violating militery customs.

97. The success of his arms is the first object of the con-

queror. He owes to his government the duty of securing that
success by every means known to the laws of war. Beyond
what they permit, his conduct should not be signalized
by severity. [Each case, as it arises, must be judged
" by the attending circumstances, the means employed, and
the danger they were designed to guard agsinst. The re-
sponsibility of the commander is always great. His conduct
is not to be hastily condemned. His acts are often influenced
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by reasons not generally known or which it would be easy or
wise to explain. It isan extreme measure, but it mey be some-
times justified, to starve a belligerent enemy. And if, to save
his own army, the besieged drives forth non-combatants—
women and children—forcing them upon the enemy’s mercy,
it can not be regarded as violating the laws of war.1

98. The rule that war places every individual of the one
in hostility to every other individual of the other belligerent
State is equally true whether it be foreign or waged against
rebels treated as belligerents. ‘The latter branch of the rule

NoTe.—The measures taken by Suchet to force the Spaniards to sur-
render the citadel of the fortress of Lerida, Valencia, Spain, well illustrate
the barbarities practiced under the laws of war, when commanders for-
get the claims of humanity. When the Spanish troops retired into the
citadel, they left the inhabitants behind them in the city. ‘‘The French
columns advanced from every side, in a concentric direction, upon the
citadel, and, with shouts, stabs, and musketry, drove men, women, and
children before them, while the guns of the castle smote friend and foe
alike. Then, flying up the ascent, the shrieking and terrified crowds
rushed into the fortress with the retiring garrison and crowded the sum-
mit of the rock; but all that night the French shells fell amongst the
hapless multitude, and at daylight the fire was redoubled and the carnage
swelled until Garcia Conde (the Spanish commander), overpowered by
the cries and sufferings of the miserable people, hoisted the white flag,
Thus suddenly was this powerful fortress reduced by a proceeding, politic
indeed, but scarcely to be admitted within the pale of civilized warfare,
For though a town taken by assault be considered the lawful prey of a
licentious soldiery, this remnant of barbarism, disgracing the military
profession, does not warrant the driving of unarmed, helpless people into
a situation where they inust perish from the fire of the enemy unless a
governor fails in his duty. Suchet justifies it on the ground that he thus
spared a great effusion of blood which must necessarily have attended a
protracted siege, and the fact is true. But this is to spare soldiers’ blood
at the expense of women’s and children’s, and had Garcia Conde’s nature
been stern, he, too, might have pleaded expediency, and the victory would
have fallen to him who could longest have sustained the sight of mangled
infants and despairing mothers.” (Napier’s Peninsula War, Book 10,
Chap. 3, Vol. 2, p. 56.)

1. Instructions U. S. Armies in the Field, Sec. 1, pars. 17, 18,
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has been affirmed in repeated decisions of the Supreme Court
of the United States, which also establish the integrity of the
main proposition. ‘‘The rebellion against the Union,” it
was observed in one case, ‘‘is no loose, unorganized insurrec-
tion having no defined boundary or possession. It has a
boundary which can be crossed only by force—south of which
is enemies’ territory, because it is claimed and held in pos-
- session by an organized, hostile, and belligerent power. All
persons residing within this territory whose property may be
used to increase the revenues of the hostile power, are, in this
contest, liable to be treated as cnemies. This court can not
inquire into the personal character of individual inhabitants
of enemy territory. We must be governed by the principle
of public law, so often announced from this bench as appliceble
to civil and international wars, that all the people in each
State or district in insurrection against the United States
must be regarded as enemies, until by the action of the Legis-
lature and the Executive, or otherwise, that relacion is thor-
oughly and permanently changed.”1 The decisions of the
court, extending over the period of the Civil War and after-
wards, definitely settled as principles of law that the district of
country declared by the constituted authorities to be in insur-
rection against the United States was enemy territory; and
that all the people residing within such district were, according
to public law and for all purposes connected with che prose-
cution of the war, liable to be treated by the United States,
pending the war and while they remained within the lines of
the insurrection, as enemies, without reference to their personal
sentiments 2nd dispositions.2 The commander who is endeavor-
ing to suppress a rebellion will, so far as it can wisely be done,
distinguish between the loysl and the disloyal citizen. Sound
policy will dictate this course to the legitimate government. It
is in consonance with the preceding opinions of the Supreme

1. Prize Cases, 2 Black, 674; 2 Wallace, 419; Woolsey, Sec. 123. 2.
Ford ». Surget, 97 U. S, 604; Williams ». Bruffy, ¢6 U. S,, 176; 2
Black, 674.
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Court, and the observance of the principle has been enjoined
upon the United States armies in the field. ‘‘Justice and ex-
pediency require that the military commander protect the
manifestly loyal citizens, in revolted territories, against the
hardships of the war as much as the common misfortune of all
war admits. He will throw the burden of the war, as mnuch as
lies within his power, on the disloyal citizens of the revolted
portion or province, subjecting them to a stricter police than
the non-combatant enemies have to suffer in regular war; and
if he deems it appropriate, or if his government demands of him
that every citizen shall, by an oath of allegiance, or by some
other manifest act, declare his fidelity to the legitimate govern-
ment, he may expel, transfer, imprison, or fine the revolted
citizens who refuse to pledge themselves anew as citizens
obedient to the law and loyal to the government. Whether it
be expedient to do so, and whether reliance can be placed upon
such oaths, the commsander or his government have the right
to decide.”1 Distinctions between the loyal and disloyal of
rebellious districts will, #s a rule, be regulated through the leg-
islative action of the legitimate government. While the power
to czrry on war carries with it every incidental power nec-
essary to render it effective sanctioned by the law of nations,
it can not be doubted thet Congress has a right, when questions
of governmental policy are concerned, to prescribe regulations
limiting and directing the discretion of the Executive.s
Such regulations, in so far as they discriminate between sub-
jects in insurgent territory, genmerally relate to property, ap-
propriating that of the disloyal while so far as practicable
protecting that of che loyal from the common lot of war. s

99. The rule that certain of the enemy’s subjects are to be
treated as non-combatants gives rise to the correlative duty
on their part to refrain from acts of hosiility.4« This obliga-

1. Instructions for Armies in the Field, Sec. 10, clauses 7, 8., 2.
Brown v. U. S, 8 Cranch, 149. 3. Act August 6, 1861, 12 Statutes at
Large, 319; July 17, 1862, ibid., 591; March 12, 1863, 1bid., 820. 4. In-
structions U. S. Armies in the Field, Sec. 4; Bluntschli, Laws of War, I.,
Sec. 134. - ) L
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tion is enforced with great rigor by the dominant power.
Inhabitants of the country militarily occupied are not per-
mitted to make war as they please, being soldiers one day
and engaged in peaceful pursuits the next. In the instructions
for United States ermies such persons are called war rebels.
The conduct of the Filipinos for several years subsequent to
1898 brought them within this category very largely.

100. In 1871 the German governor of Lorraine ordered, in
consequence of the destruction of the bridges of Fontenoy on
the east of Toul, that the district included in the governor-gen-
eralship of Lorraine should pay an extraordinary contribution
of 10,000,000 francs by way of fine, end announced that the
village of Fontenoy had been burned. In October, 1870, the
general commanding the second German army issued a procla-
motion declaring that all houses or villeges affording shelter to
franc-tireurs would be burned, unless the mayor of the com-
munes informed the nearest Prussian officer of their presence
immediately on their arrivel in the communes. All communes
in which injury was suffered by railways, telegraphs, bridges,
or canals were to pay a special contribution, notwithstanding
thet such injury might have been done by others than the
inhabitents, and even without their knowledge.

A general order was issued in August, 1870, affecting all
territory militarily occupied by the Germans, under which
the communes to which any persons doing a punishable act
belonged, as well as those in which the act was carried out,
were to be fined for each offense in a sum equal to the yearly
amount of their land-tax.1

101. The right of making war, as before remarked, rests
with the sovereign power of the State. Subjects can not take
any independent steps in the matter. They are not permitted
to commit acts of hostility without either the orders or ap-
proval of their government.2 If they assume this responsi-
bility, they are liable to be treated as banditti.

1. Hall, p 433. 2. Woolsey sth edition, Sec 12s.
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As a rule, those so authorized are given distinctive uniforms,
are organized into military bodies, and pass under the designa-
tion of troops. The uniform, however, is not a necessary fea-
ture, nor is a particular organization even, that the enemy’s
forces shall be entitled to be considered legitimete. Many and
sufficient couses inay prevent the wearing any distinctive
uniform. The organization of the forces may frequently
change. Neither is considered a matter of prime importance,
therefore, in determining whether the enemy are entitled to
every consideration extended to combatants under the laws of
war. But it is insisted that they shall be regularly authorized
and commissioned by their government.r To this rule no ex-
ception is addiitted. And the necessity of a special order to
act is so thoroughly established that, even after a declaration
of war between two nations, if peasants without govVernmental

1. Hague Conference, Sec. 1, Chap. 1, Art. II,

Norte.—After the capture of the city of Atlanta, Georgia, in 1864, by
the Union forces, the Federal commander removed the citizens from that
city.

The reasons for this extreme step, which, however, was justified by the
laws of war, were as follows:

1. All the houses were wanted for military storage and occupation.

2. To enable a contracted line of defense to be established, which
would be capable of defense by a reasonable force; and this would render
destruction of exterior dwelling-houses necessary beyond this proposed
line,

3. The town was a fortified place, stubbornly defended, fairly captured,
giving the captor extraordinary belligerent rights regarding it.

4. Keeping the people in the city would necessitate feeding them,
soon thus draining the conqueror’s commissariat.

5. The people within would be keeping up correspondence injurious to
the Union cause with those without the city.

6. To govern the people would take too large a portion of the com-
batant conquering force,

Every precaution was taken to make the removal of the people as
agreeable to them as possible. They were given transportation for them-
selves and a reasonable amount of personal baggage, and they were care-
fully guarded until they were placed within the protective power of the
enemy's forces, which codperated, under protest, in the proceeding,
(Sherman’s Memoirs, Vol 2, p. 118.)
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sanction commit hostilities the enemy shows them no mercy,
but hangs them up es he would so many robbers.1

102. It is a well-established military principle that pred-
atory perties and guerilla bands are not legally in arms. The
military name and garb which they may have essumed cennot
give exemption to the crimes which they commit. 2

Some writers have indeed expressed views which if not at-
tentively examined might lead to other conclusions. ‘' An
ermed party,” remarks Bluntschlii, ‘' which has not been emn-
powered by any existing government to resort to.arms, is
nevertheless to be regarded as a belligerent when it is organized
as an independent military power, and in the place of the State
honorably contends for a principle of public law.” But ref-
erence was here had to expeditions of certain free-corps having
for their object political changes, and whose operations were
like those of regularly organized armies, like the Germans un-
der Major Schill in 1809, and the Italian free-corps with which
Garibaldi invaded Sicily and Naples in the war of 1859 and
Tyrol in 1866. They were no mere predatory bodies, but their
numbers, organization, mode of fighting, and the honorable
objects they consistently kept in view eatitled them, as Dr.
Bluntschli contends, to be treated as regular belligerents.3
Yet it is well known that Napoleon treated Van Schill’s party
as banditti, making war without proper authorization.

It is a general principle of modern war that men or
squads of men who commit hostilities, whether by fighting —
inroads, whether for destruction or plunder, or by raids of any
kind without being part and portion of the organized hostile
army, snd without sharing continuously in the wsr, but who
do so with intermitting returns to their homes and civil avoca-
tions, or with the occasional assumption of the semblance of
peaceful pursuits, divesting themselves of the character and

1. Vattel, Book 1II.,, Chap. 15, Sec. 226. 2. G. O. 1, Dept. Mo.,
Jan. 1, 1862, R. R. S,, 1., Vol. 8, p. 476; Scott's Autobiography, p. 574:
Woolsey, Secs. 134, 142; Sec. 13, Chap. 4, note. 3. Bluntschli's Laws of
War, 1., Sec. 3.
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appearance of soldiers, are not public enemies, and therefore,
if captured, are not entitled to the privileges of prisoners of
war, but are to be treated summarily.1 That was the course
enjoined upon the Union Army during the Rebellion, and con-
formed to the practices of modern war generally. The French
pursued that course in Spain. Wellington did the same in -
France, while in 1870-71 the Germans adopted the same
stringent measures against the French franc-tireurs. A notice
at St. Michel declared that either franc-tireurs or other persons
bearing arms, but not wearing uniforms, so as to distinguish
them from the civil population, were, by the Prussian laws of
war, punishable with death. The policy indicated in this
noiice was general, and was enforced with unbending severity. 2
But it led, during the last days of the unequal struggle be-
tween France and Germany in 1870-71, after the regular
armies of the former were captured or nearly dispersed and
irregulars were largely depended on, to melancholy results,
General Chanzy, a gallant French officer, wrote to the German
commander at Vendéme that he intended to fight without
truce or mercy, because the fighting was no longer with legal
enemies, but hordes of devastators.

Nor can any government legalize guerilla practices. A
regularly granted commission can not render such lawful, but |
if captured the perpetrators are visited with summary pun-
ishment due their crimes. Their commissions would not ',
shield them. Those commissions only auchorize acts which
are justified by military customs.

103. The experiences of the United States troops in the
Philippines and the British in South Africa demonstrace how

" annoying, persistent, not to say really formidable guerilla war-
fare may become even against regular troops. The fect that
renders it difficult to the latter js the impossibility of telling
friends from foes, or the preventing a man extending the right

1. Instructions Armies in the Field, Sec. 4, clauses 2-4. 2. Customs
of War Tovey, p. 7s.
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hand of friendship one moment and shooting from point of
vantags the next, and so indefinitely. Concentration-camps
are one effective instrumentality for handling the population,n
8ll beyond their boundaries being liable to be shot. Both in
South Africa and the Philippines every practicable attention
was given to the comfort of those forced to stay within the
boundaries of these camps; this fact the official records show.

Besides in South Africa Lord Kitchener established ef-
fective lines of block-houses, joined by wire netting and other
obstructions to free passage to confine the enemy within cer-
tain limits where the troops could get at them. It was an
expensive system; required 5,000 block-houses, varying in
distance epart from 500 to 3,000 yards, requiring on an av-
erage 10 men to each house, or 50,000 soldiers all together;
but the result vindicated the wisdom of the scheme and the
pertinacity with which it was pursued.

The extraordinary, not to say unprecedented leniency
of the United States Government in dealing with the Filipinos
after all semmblance of regular fighting was abandoned by the
latter and guerilla practices alone resorted to, must have sur-
prised the civilized world. The chameleon character of these
people just referred to—pretended friends one moment, ene-
mies in ambush the next-—placed them outside the pale of
civilized warfare and justified severest measures of repression.
The measure of mercy towards them was filled to overflowing. \/

While this was true, there were some sporadic cases of
cruelty practiced upon the natives by the soldiery in violation
of the 11ws of war, which peremptorily forbid torture. The
disposition to indulge such practices arose probably out of
the diverse policies of the two parties contestant, the United
States pursuing one of beneficence, even in derogation of its
rights under the laws of war, the Filipinos pursuing their course
of treachery and unquenchable hate in utter disregard of these
laws. As that which was legitimate was not availed of, to
meet this course of savagery the illegicimate crept in.
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104. States sometimes attempt to justify subjects who
make war in an irregular manner. But the practice is in-
flexibly condemned by modern laws of war. Not because
those so engaged are necessarily bent on crimes; on the con-
trary they may be actuated by the most patriotic motives;
but because each party has a right to know who his enemy is,
and besides, if hostilities so conducted were legelized, a too
convenient cover would be furnished for all kinds:of excesses.
Under the customs of war, unless the troops have the authority
of their State to act, their appropriating property is robbery,
their taking life is murder. Nor does the civil-law maxim
that subsequent ratification has a retrospective effect, and is
equivalent to a prior command, have here any application.
The authorization must be prior in point of time to the hostile
acts, otherwise they are crimes. The irresponsible doings of
unauihorized bodies can not be given the sanction of war-
fare regularly conducted. To do this would be to confound
all distinctions between right and wrong. No netion can
afford to do this unless it has resolved to revert to the prac-
tices of barbaric eges. 1

105. In the Franco-German war of 1870~71 the German
commander-in-chief issued a proclemation requiring an au-
thorization for each individuel. ‘‘Every prisoner,” it was
said, ‘‘who expects to be treated as a prisoner of war, must
prove his cheracter as a French soldier by an order issued by
the lawful authorities and directed to him showing that he
has been called out and incorporated into the ranks of a military
cotrps organized by the French government.”

106. An important distinction is made between hostile acts
of guerillas and of levies en masse, called into the field by their
government.2 The leaders of the latter, as a rule, are regu-
larly commissioned, and all act under proper authoiity. Such
masses gre not in the same category before the law with those

1. Halleck, Chap. 16, Sec. 8; Kent, L., pp. 94, 96; Lieber’s Miscel-

laneous Writings, Vol. 2, ‘‘Guerilla Parties’’; see also Dr. Bluntschli,
Laws of War, V.; also 1, Secs. 61, 61a. 2, Hall, pp. 474-477.
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who, self-authorized, presume to engage in hostilities. It is
true that levies en masse will seldom if ever be uniformed;
this might be impracticable, and to expect it might be un-
reasonable. ‘Their organization may, and generslly will, be
imperfect. Yet they have that in their favor which vitally
distinguishes regulars from irregulars, namely, the previous
authorization of their government to wage war by recognized
methods. So long as they conduct war upon proper principles,
their appearing on the field is not a just cause of complaint.
On the contrary, instead of subjecting themselves to peins
end penalties for nobly defending their country’s rights and
vindicating her honor, they will deserve snd receive every
consideration from a generous foe. But to become entitled
to be treated thus, levies en masse must conduct hostilities in
accordance with the laws of war. They can not be soldiers
vne day, the next b= engaged in the peaceful pursuits of life,
and the day after again be found in hostile array. Such con-
ducc will inevitably class them as guerillas and banditti. It
will forfeit the respect with which the enemy may have re-
garded them, and call down upon their heads a well-merited
vengeance. 1 ,

107. The part which levies en masse must act is full of diffi-
culties. That they have no distinct uniform, no firmly settled
organization, no system of supply, whether of provisions,
clothing, arms, and ammunition, or means of transportation,
renders it extreme=ly difficult for vhem long successfully 1o keep
the fie'd. Yet it is necessary that they conform in their mil-
icary operations to the well-recognized practices of modern
warfare. If they do not, they are in no wise distinguishable
from those irregulars who when apprehended may be sum-
merily deelt with. And this renders it advisable before a
State calls out its subjects en masse to consider well not only
the hoped-for advantages, but also the possible evil results
which may follow such a proceeding. If, as they are likely

1. Bluntschli, Laws of War, I., Sec, 6.
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to do, under the pressure of sustained effort, the levies break
up, disincegrate, and scatter into disorganized, illy-assorted,
and feebly-commanded bands, -demoralization ensues, love
of plunder indifferently of friend or foe supplants the prompt-
ings of patriotism, the war becomes irregular on their part,
forfeiting to them the protection due to their former character.

Considerations similar to these no doubt led the elegant and
philosophic Napier, when narrating the efforts of Spain to repel
invaders from her soil, to make the remark that, to raise a
whole people against an invader may be easy, but to direct the
energy thus aroused is a gigantic task, and, if misdirected, the
result will be more injurious than advantageous. “That it was
misdirecced in Spain,”’ continues he, ‘‘was the opinion of many
able men of all sides, and to represent it otherwise is to make
history give false lessons to posterity. Portugal was thrown
completely into the hands of Lord Wellington; but that great
man, instead of following the example of the supreme junta
and encouraging independent bands, enforced military organi-
zation upon totally different principles. The people were,
indeed, called upon and obliged to resist the enemy, but it
was under a regular system by which all classes were kept in
just bounds, and the whole physical and moral power of the
nation rendered subservient to the plan of the general-in-
chief.”1

108. It is when levies en masse are scattered, as they are
so apt soon to be through inherent weakness due to want of
proper organization and supply systemn, that habits of license,
violence, and disrespect for rights of property are quickly
contracted, and render their members unfit for the duties of
citizens. The efforts of disconnected bands avail nothing of
permanent value to the State in the face of a regularly organ-
ized and well-directed enemy; while their members, subsisting
by force off the resources of the country, strike far greater
terror to unarmed friends than to the armed foe.

1. Peninsula War, Book IX., Chap. 1
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109. The requirement that levies en masse or soldiers of
any description shall wear some distinguishing mark of dress
to show that they are combatants can never be enforced.1.
Moreover, it is not so necessary as is generally thought.  This
was demonstrated in the American Civil War from 1861-65.
The rebels had a uniform, prescribed by their regulations, but
circumstances did not permit of its being worn except by an
individual here and there. The great body of the rebel armies
—hundreds of thousands—were dressed in any way that was
convenient. The only discinctive feature that could be said to
characterize their clothing was that the general effect was a
peculiar shade of brown, familiarly known as “butternut.”
This want of distinctive uniform was often the cause of mis-
takes being made by members of the opposing forces of a more
or less serious nature; but as it was a recognized fact that the
rebel government could not clothe its troops any better, the
Federal commanders soon ceased to expect it. As a result a
particular style of clothing, or special mark apparent in the
soldiers’ garb, was no longer a test as to whether they were en-
titled to be treated as combatants. If they were acting under
competent authority and observed the customary laws of war, it
was sufficient; to have attempted to punish them for not being
distinguished by some mark of dress would only have resulted
in wholesale retaliations. Nor was this want of uniform in all
cases confined to the rebel armies. In some instances the
Federal troops, particularly the cavalry, at the end of a cam-
paign, with less excuse than thzir antagonists, presented an
appearance little if any better than the latter. In many cases
the original uniform would be wholly gone, and its place sup-
plied by garments of any hue picked up at random; while
nothing was more common on such occasions than to have the’
so-called uniform pieced out half by rebel ‘butternut’” and
half the “Union blue.” This was particularly so in the western
field of operations. If the ememy had been so fortunate ss
to raid a Union clothing depét, they would be similarly decked

1. Bluntschli, Laws of War, 1., Sec. 61.
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out; when this occurred it was sometimes difficult to distin-
guish friend from foe. .
110. There is no impropriety in 2 State, if it so desires,
relying for its fighting force upon the precarious services of
levies en masse rather than regularly organized armies.1 That
such State js thereby a loser is not a raticnal, nor is apt to be
an actual, cause of complaint to its enemy. The adoption of
this pclicy is purely a matter for each State to determine for
itself. It is true that it is sometimes claimed that the em-
ployment of such levies js contrary to the laws of war. But if
these assertions be examined into it will be found that those
who maintain this position are actuated by no higher motive
than self-interest. They are those who support large standing
armies, train the entirz able-bodied male population for war,
end have a system of mobilization worked out practically
during peace whereby the regularly organized armies, em-
bodying the whole armed strength of the nation, can quickly
be placed in the field in time of war. This is the policy of the
more important States of continental Europe. With them
levies en masse are not favored. And yet France in 1814, and
again in 1871, resorted to them; as in fact every people of
spirit would always do in the last extremity. On the other
hand, those States will be found to maintain the right t» levy
such masses which have small standing armies or have not
rdopted the principle of universal service in the ranks. These
States are far the more numerous of the two classes, and em-
brace all nations except those of Central Europe. It will not
be denied that it is to the interesi of States with small standing
armies to maintain the legality of levies en masse. If attention
be confined, therefore, to-this narrow view of the subject,
these States have no advantage in the argument over those
who meintain the opposite opinion, for each looks no further
than personal interest. But those who support the affirmative
1. Bluntschli, Laws of War, 1., par. 89; Instructions Armies in Field,
Sec. 3, pars. 4, 5; Hague Conferemrce, Sec. 1, Chap. 1, Art. I1 (G. O. 52,

A.G. 0, 1902.)
9
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of the question have, in addition to self-interest, this cogent
circumstance in their favor, namely, the fact that every mil-
itary netion, large and small alike, when driven to extremities,
resorts to levies en masse to defend the homes and firesides of
its people if expediency prompts the measure.

Under these cirenmstances no nation has hesitated to resort
to levies from conscienticus scruples. And on principle the
right to empley levies en masse can not successfully be contro-
verted. No independent State, unless it be agreeable to itself,
is obliged to keep one scldier in its employ. 1ts military sys-
tem is a matter of internal policy. Its military force may be
regulars or militia, or any other the State may deem to be
proper. Itis trua that, under the pressure of external circum-
stances, as for instance, considerations affecting the balance of
power among nations, a State may be compelled to enter into
engagements which curtail her natural freedom of action re-
garding the character and number of her military forces. But
we speak now of her rights as an independent State among the
nations of the earth. As such she has a right to determine for
herself what her military force shall be. She is answerable to
other nations only to this extent, that when this force takes the
field it shall cerry on hostilities according to the laws of war.

111. In arriving at a solution of the problem es to the char-
acter of its military force, the geographical position of the State
and the militiry policy of its neighbors ar: circumstances of the
greatesi importance.1 Self-preservation is the first law of
nature with States as with individuals. Each State adopts
those measures of self-defense which, depending upon its situa-
tion and the character of its own and of neighboring people, are
best calculated to preserve its mtegrity umimpaired. The
question is how best to secure the safety of the State; each
determines the question for itself. If it choose, in the first
instance, to rely upon the efforts of a small standing army,
supported by militia or volunteers, and uldmately upon levies
en masse, it is its own concern. The right to adopt this policy

1. 2 Wheaton, Part II., Sec. 63



ALL INHABITANTS ENEMIES; LEVIES EN MABSE. 131

is perfect. Its expediency is another question. In deter-
wmining upon this the great difficulty of directing the fighting
power of such masses with coherency and effect; the impos-
sibility of making a prolonged effort with them; the embar-
rassment ever attending their supply and transportation; the
danger of their melting away, becoming mere marauders at a
time when they ar: most neaded, more dangerous to fricnds
than foes,—are considerations not to be lost sight of by a State
which depands upon levies en masse to sustain its honor, vindi-
cate its rights, and redress its wrongs.

112. With regard to employment of levies en masse it may
be said, after a most interesting and intelligent discussion of
the subject since 1870, particularly at various conferences of
learned bodies in Europe versed in the laws of war, that gen-
eral opinion there expressed tends to maintain these proposi-
tions: (1), that in order to insure treatment as belligerents
irregular iroops must wear some distinguishing mark; (2)
that they musi be commanded by officers who are com-
missioned by their government; (3), they must observe the
laws of war.1 Upon this point the American Instructions are
as follows (Sec. 3, par. 4, 5):

“1f the people of that portion of an invaded country which
is rot yct cccupied by the enemy, or of the whole country, at
the approach of a hostile army, rise, under a duly authorized
levy, en masse to resist the invaddr, they are now treated as
public enemies, and, if captured, are prisoners of war.

“No belligerent has the right to declare that he will treat
every captured man in arms of a levy en masse as a brigand or
bandit.

*If, however, the people of a country, or any portion of the
same already occupied by an army, rise against'it, thev are
violators of the laws of war, and are not entitled co their
protection.”’

1. Manning, p. 207, Amos’ note; Maine, pp. 168-176; Hall, pp. 474-
477; Bluntschli, I., Sec. 132; Hague Conference, Sec. 1, Chap. 1, Art. L.
(L. O, 52, A. G, O, 1902,)



CHAPTER IX. .

Laws OBLIGATORY WITHIN OCCUPIED TERRITORY.

113. As territory subject to military governmeunt forms no
part of the national domain unless by conquest, treaty, or
appropriate legislation it becomes such, it follows that the
laws of the United States, of their own force and rigor, do not
extend over that territory.1 Nor, by the law of nations, is
either the civil or criminal jurisdiction of the conquering State -
considered as extending over such territory. Jurisdiction of
the vanquished power is indeed replaced by that of military
occupation, 2 but it by no means follows that this new jurisdic-
tion is the same as that of the conquering State. It is usually
very different in its character and always distinct in its origin.
Hence the ordinary jurisdiction of the dominant State does not
extend to actions, whether civil or criminal, originating in the
occupied territory. As remarked upon one occasion by the
Supreme Court of the United States: What is the law which
governs an army invading an enemy’s country? It is not the
civil law of the invaded country; it is not the civil law of the
conquering country; it is military law, the law of war, and
its supremacy for the protection of the officers and soldiers of
the army when in service in the field in the enemy’s country is
as essential to the efficiency of the army as the supremacy of
the civil law at home, and, in time of peace, is essential to the
preservation of liberty.s “In the event of e military occupa-
tion,” said Maine, “the authority of the regular g )vernment
is supplanted by that of the invading army. The rule imposed
by the invader is the law of war. It may in its character be
either civil or military, or partly one snd partly the other,

1. 5 Opinions Attorneys-General, 58; 9 Opinions Attorneys-General,
140. 2. Maine, p. 179. 3. Dow 2. Johnson, 100 U. S, p. 170.

132
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The rule of military occupation has relation only to the in-
habitants of the invaded country.”’1 '

114. It is well settled that a foreign army permitted to
march through a friendly country, or to be stationed in it, by
permission of its government or sovereign, is exempt from the
civil and criminal jurisdiction of the place.2 So much the
more would an army invading an enemy’s country be exempt
from the jurisdiction of the latter.3 On the other hand mil-
itary government does not permanently oust the jurisdiction
‘of the vanquished and ipso jacto substitute the national jur's-
diction of the occupying State. Such an effect is produced
only by incorporation or definitive occupation. We refer
here only to the jurisdiction of common law and the ordinary
and usual cognizance of cases without in any manner dimin-
ishing the rights derived from war and ihe measures necessary
for the government of military occupation. In this respect
there is no difference betwezn a war in which the contending
parties are independenc nations and a war waged against
rebels treated as belligerents.« For when a nation becomes
divided into two parties absolutely independant and no longer
acknowledging & common superior, the war between the par-
ties stands on the same ground, in every respect, as a public
war between two different nations.

115. The question here arises: What laws are obligatory
upon the authorities enforcing military government? Broadly,
the answer must be in the language just quoted of the Supreme
Court, “The laws of war.”” But practically the subject admics
of more precise determination. The military commander,
under military government, will dez] with three classes of casas:
First, those affecting the persons and property of the conquered,
determining their rights, duties, and obligations; second, those
which concern, in a similar manner, citizens of the conquering
State, either soldiers or others within the district occupied;
third, those which affect citizens of neutral States similarly

1. Maine, p. 179. 2. The Exchange, 7 Cranch, 139. 3. Coleman 7,
Tenn, 97 U. S, 516. 4. 97 U S, 516-17; 100 U. S, 170,



134 MILITARY GOVERNMENT AND MARTIAL LAW,

situated. The laws which control in dealing with the first and
last classes are those of war, absolutely; but, as to the second,
the rule, upon examination, will be found to be somewhat
different.

116. As to the first class: It has been shown1 that reien-
tion of local laws, for the adjudication of local affairs in the
subjugated district, is a matter within the discretion entirely
of the conqueror.z It is his act of grace. The rule is con-
venient as well. It would be productive of the greatest con-
fusion if a community who had been governed by one law
should have that law, with which they are acquainted, sud-
denly changed for another of which they are totally ignorant,
as well as of the tribunals which are to administer justice
among them. They may be permitted, therefore, to preserve
their laws and institutions for the time, subject to modification
at the will of the conqueror. Indeed, under the present rule,
local laws remain in force until so modified.3 Thisis a great
amelioration of the former rule. By the severe practices of
war, as carried on in ancient and indeed far down into modern
times, the vanquished had no rights as against the victorious
enemy. But under the softening influences of Christianity
snd an advancing civilization these stern laws of man in his
natural and primitive state have been greaily ameliorated.
These modifications are elastic and their practical  applica-
tion characterized by more or less severity, but in their general
effect they are regarded as obligatory upon commanding gen-
ercls in the exercise of belligerent rights. For their observance
the gener:ls are answerable to their government, and the latter
to the fr.mily of nations.

1. Ante, Chap, 6. 1. Kimball ». Taylor, Wood’s Reports, 2d La.
Dist.; G. O. 100, A. G. O. 1863, Sec. 2, clause 17. 3. Hague Conference,
Sec, 3, Art. XLI11.; G. O. 52, A, G. O,, 1902; 97 U. S. Rep., 509 e seq.;
100 U. S. Rep., 158 et seq.

NoTe.—It hias heen asserted that the authority of the local. civil, and
judicial administration is suspended, as of course, so soon as military occu-
pation takes vlace, although it is not usual for the invader to take the
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Immediately upon the military occupation these laws cease
that pertain to prerogatives of the former government; so
also do rights vested in individuals, but which rest only on
prerogatives of the former sovereign.1

117. Ostensibly, at least, war is entered upon either to
‘obtain justice frcm an independent power or to enforce mationel
supremacy against rcbels. Wer existing, each belligerent has
a right, as against the other, to do whatever he finds necussary
to the attainment of the end he has in view. He has a right
to put in practice every measure that is necessary in order to
weaken the enemy, and may choose the most efficacious means
to accomplish this purpose. But, while strictly pursuing this
-course, he should listen to the voice of mercy. The lawfulness
-of the end, and the right to the necessary means to attain it,
do not, in the modern view, give the conqueror a right to zbuse
his power. Right goes hand in hand with necessity and the
-exigency of the case, but never outstrips them.

118. To this effect are the American Instructions: “Mar-
tial law” [military government], it is therein stated, ‘“in a
hostile country consists in the suspension, by the occupying

whole administration into his own hands, The latter branch of the rule
doubtless conforms to general eaperience, but the former it is believed
does not. So far from the local, civil, and judicial administration being
suspended, as matter of course, upon the assumption of control by the
military authorities of the invader, they contirue, if they so elect, in the
full execution of cheir duties unless the conyueror by some positive act
‘notifies them to the contrary, or in some unmistakable manner gathers
the authority into his own hands, Upon this puint the American Instruc-
tions provide: :

‘Al civil and penal law shall continue to take its usual course in the
-enemy’s places and territories under martial law [military government],
unless interrupted or stopped by order of the occupying military power;
but all the functions of the hostile government—legislative, executive, or
administrative—whether of general, provincial, or local character, cease
under martial law, or continue only with the sanction, or, if deemed nec-
essary, the participation of the occupier or invader.” (Sec. v, par, 6.)

1. 22 Opinions Att'y-Gen., 527-28, 548, 574; 23 Ibid., 226; Magoon,
-497; Ante, Chap. 6, Sec, 67.
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military authority, of the criminal and civil law, and of the do-
mestic administration and government in the occupied place
or territory, and in the substitution of military rule and force
for the same, as well as in the dictation of general laws, as far
as military necessity requires this smspension, substitution,
or dictation.

“The commander of the forces may proclaim that the ad-
ministration of all civil and penal law shall continue, either
wholly or in part, ss in times of peace, unless otherwise ordered
by the military authorities. 1

“On occupying a country an invader,” says Hall, *‘at once
invests himself with absolute authcrity, and the fact of occu-
pations draw with it, as of course, the substitution of his will
for previously existing law whenever such substitution is
reasonably needed, and also the replacement of the actual civil
and judicial administration by military jurisdiction. In its
exercise, however, this ultimate authority is governed by the
condition that the invader, having only a right to such con-
trol as is necessary for his safety and the success of his opera-
tions, must use his power within the limits defined by the
fundamental notice of occupation, and with due reference to its
transient character. He is therefore forbidden, as a general
rule, to vary or suspend laws affecting property and private
personal relations, or which regulate the moral order of the
community.”’ 2

The word “forbidden” here used can probably only mean
that the invader is under moral obligations. His superiors
alone have authority to forbid his doing anything.

119. And not only the laws, but the courts for administering
them ar€ such as the conqueror may elect. They may be
either the ordinary civil courts of the land, or wer courts, gen-
erally styled in the United States service, military commissions
and provost courts. ‘“The most important power exercised
by an invader occupying a territory,” says Maine, “is that of
punishing, in such manner as he thinks expedient, the inhab-

1. Sec. 1, par. 3. 2. International Law, p. 431.
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itants guilty of breaking the rules laid down by him for se-
curing the safety of the army. The right of inflicting such
punishment in case of necessity is undoubted; buc the interests
of the invader, no less than the dictates of humanity, demand
that inhabitants who have been guilty of an act which is only
a crime in consequence of its being injurious to the enemy,
should be treated with the greatest leniency consistent with
the safety and well-being of the invading army.”1

120. When New Mexico was occupied by United States
forces in 1846, there was established a judicial system, con-
sisting of an appellate court constituted of three judges ap-
pointed by the President, and circuit courts, in which the laws
were to be administered by the judges of the superior or appel-
late court in the circuits to which they should be respectively
assigned.

The jurisdiction of the courts extended, first, to all eriminal
cases that should not otherwise be provided for by law; second,
exclusive original jurisdiction in all civil cases which should
noct be cognizable before the prefects and alcaldes. Of the
validity of these measures no question was ever raised during
the period that the territory was held by the United States as
conqueror. It would seem to admit of no doubt that during
the period of its existence and operation this judicial system
must legally have displaced and superseded every previous
institution of the vanquished or deposed political power
which was incompatible therewith.2 The validity of the
judgments of these courts has been sustained by the Supreme
Court of the United States,3—the principle upon which the
latter court proceeded being that an order given in accordance
with the laws of war, by virtue of the conquetor’s right to be
obeyed, should have the effect of law as to acts done under
his authority while still in force.* ‘

1. Page 1%0. 2. 20 How., 178. 3. 16 Howard, 164. 4. Hare'’s
Amer, Const. Law, Vol 2, p. 945.
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All United States military authotities, wherever their con-
quering arms have gone since the beginning of the Spanish
War in 1898, have acted on this principle. g > |

121. Wherever the armies of General Scott operated in
Mexico there was not permitted the least interference with
the administration of justice between native parties before
the ordinary courts of the country. Trial of offences, one
party being Mexican and the other American, was referred to
military commissions, appointed, governed, and limited, as
nearly as practicable, in accordance with the law governing
courts-martial in the United States service. The proceedings
were recorded, reviewed, approved, or disapprovad and the
sentences executed like in cases of courts-martial. But no
military commission was authorized to try any case clearly
cognizable under the law by local courts. Further, no sentence
of a military commission was permitted to be put into execution
against any individual belonging to the American army which
was not, according to the nature and degree of the offence as
established by evidence, in conformity with known punish-
ments in like cases in some one of the States of the United:
States. In so far as inhabitants of Mexico, sojourners and
travelers therein, were concerned, the other parties to the trial
being American, cognizance of causes by military commissions
was confined to crimes known to the municipal laws of the
States of the Union and to the unlawful acquirement of United
States property from members of the invading army. A cer-
tain kind of political offence affecting only inhabitants of the
country was also made triable by militaiy tribunals, viz.:
where prosecutions had been commenced before the civil
courts of Mexico against members of the community on the
allegation that they had given friendly information, aid, or
assistance to the American forces, their prosecutors, when
they could be apprehended, were brought before military
comimissions. 1

1. Appendix I.
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122. The policy here adopted by the American general
worked like a charm. It won over the Mexicans by appealing
to their self-interest, intimidated the vicious of the several
races, and, being enforced with impartial rigor, gave high
moral deportment and discipline to the invading army. The
penetration of that army into the heart of the enemy’s country,
when we consider its small numbers and the resistance it en-
countered due to the numerical strength of the opposing army,
the great natural and artificial obstacles to be overcome, and
the diccating peace from his captured capital, challenges ad-
miration as a great military achievement. But we have the
evidence of the commander himself that valor and professional
science could not alone have accomplished all this with double
the number of troops, in double the time, and with double the
loss of life, without the adoption and carrying into execution
these and other similar measures at once deterrent of crime
in all classes and conciliating to the people conquered. 1

1. Scott’s Autobiography, II., p. 540; Appendix III,

Norg.—We are informed by General Scott (Autobiography, Vol. 2, p
392) that he was prompted, in the first instance to draft the afterwards
famous ‘‘Martial Law” order (see Appendix) before he left Washing-
ton for the scene of hostilities, upon receipt of information from General
Taylor, commanding in Mexico, that the ‘‘wild volunteers as soon as be-
yond the Rio Grande committed with impunity all sorts of atrocities on
the persons and property of Mexicauns, and that one of the former from a
concealed position had even shot a Mexican as he marched out of Mun-
terey under the capitulation.” He submitted the draft of the order to the
War Depurtment as a proper one to be promulgated by the general then
commanding in Mexico to meet the case of such crimes. But it was silently
returned to him as ‘“too explosive for safe handling.”” Since those days
the United States authorities have learned a great deal as to the rights of
military commanders operating in enemy country.

There was no reason why crimes occurring in Mexico in violation of the
laws of war, such as perpetrated by guerillas, banditti, and other irregular
bodies of the enemy, should not have been referred to military com-
missions for trial, except that General Scott, in enumerating the offences
that commissions could take cognizance of, did not mention such crimes.
To meet these cases, of frequent occurrence, after the city of Mexico was



140 MILITARY GOVERNMENT AND MARTIAL LAW.

123. Thus far reference has been made only to courts and
systems of judicature organized during military occupation
of territory oufside the boundaries of the United States. The
same rules govern within territory wrested from rebels treated
as belligerents. The decisions of the Supreme Court of the
United States have dispelled whatever doubts at one time
existed on this subject. That they should have existed is not
surprising when we recall the belief, long inculcated, that the
Federal Government, however strong in conflict with a foreign
foe, lay manacled by the Constitution and helpless at the feet
of a domestic enemy.1 The constitutional right of Congress
and the Executive Department to adopt ordinary war meas-
ures for suppressing rebellion, under the circumstances here
mentioned, was repeatedly affirmed. The war powers of the
Government and its agents were pronounced equal to the
emergency; and among others the power to institute courts,
with both civil and criminal jurisdiction, and military com-
missions. 2

captured, and the enemy, driven froin the field and almost dispersed, en-
couraged marauding and predatory warfare of small parties on the lines
of communication and detached posts of the American army, General
Scott organized what were called councils of war, composed of not less
than three officers. There was no necessity for the two kinds of courts,
namely, councils of war and military comrmissions. Each was sufficient,
had the commander but invested it with requisite powers, for the trial of
all cases brought before both, There was this positive disadvantage in
having both, that thereby confusion resulted when the character of the
offences was such as made it questionable which court probably could as-
sume jurisdiction. This could have been avoided by having one style of
war court take cognizance of all offences not triable by courts-martial or
the civil courts of the land. We have profited by this experience. The
council of war has dropped out of use in the United States; military com-
missions have since performed the duties formerly devolving on both, aud,
as the only recognized war court, has received on an extensive field and
in a vast variety of cases the sanction not only of executive, but of legis-
lative and judicial authority.

1. 11 Wallace, 331. 2. 100 U. S., 159; 9 Wallace, 133; 22 Wallace,
294; 20 Wallace, 393; 12 Wallace, 173; see R. R. S, I,, Vol. 12, Part I, p.
52, for Gen. McDowell's stringent military commission order.
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‘*Although,” said the Supreme Court in New Orleans 7.
Steamship Company, ‘‘the city of New Orleans was conquered
and taken possession of in civil war waged on the part of the
United States to put down an insurrection and restore the su-
premacy of the National Government in the Confederate States,
that government had the same power and right in the territory
held by conquest as if the territory had belonged to a foreign’
country, and had been subjugated in a foreign war. In such
cases the conquering power has a right to displace the pre-
existing authority, and to assume to such extent as may be
deemed proper the exercise by itself of all the powers and func-
tions of government. It may appoint all the necessary officers
and clothe them with designated powers, larger or smaller, ac-
cording to its pleasure. It may prescribe the revenues to be
paid and apply them to its own use or otherwise. It may dc
anything necessary to strengthen itself and weaken the enemy.
There is no limit to the powers that may be exerted in such
cases save those which are found in the laws and usages of
war.”' 1

124. It were useless to record every instance jllustrative
of the exercise of war powers by the establishment of courts,
military or civil, in conquered, rebellious districts. The great
principle was first assumed and afterwards confirmed by de-
cisions of the Supremne Federal Tribunal, that, limited only by
the usages of war, the authority of the President and military
ccinmanders in the premises was complete.

125. When General McClellan, in the prosecution of the
Peninsular campaign, reached the vicinity of Yorktown, Va,,
he on April 7, 1862, issued orders for the regulation not only
of his army under certain contingencies in enemy country, but
of non-combatant enemies themsealves in their relations with
the members of that army. In doing this he took as a model
the orders previously referred to, issued by General Scott in
Mexico under similar circumstences of hostility. 2

1. 20 Wallace, 393-94; 2 Wallace, 417; 6 [Lid., 1. 2. Appendix I.
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Premising with the remark that the army had advanced to
its then positicn for the purpose of compelling submisssion to
the laws of the United States, and that extensive military
operations were found necessary for the suppression of rebellion,
the General announced that it was found absolutely necessary
for the protection of the inhabitents and their property and
-the good order of the army to establish that unwritten code of
law which civilization hes provided for such exigencies. It
was therefore ordered: ‘‘First, that martial law be, and the
same is hereby, declared to exist in and about all places occu-
pied by the forces of the army for any and every military pur-
pose, and in and about all its moving columns and detachments
of whatever kind. Second, that all acts committed where
martial law is here declared to exist, either by officers, soldiers,
or other persons connected with the army, or by inhabitants or
other persons, which are commonly recognized as ecrimes
against society, or which may be dore in contravention of the
established rules of war, shall be punishable by a court or
military commission. Third, amcng the acts that are made
punishable are murder, rape, malicious personal injuries, arson,
rcbberies, theft, and wanton trespass, including slso all at-
tempts to perpetrate such acts; provided, however, that no
cause already cognizable by courts-martial shall be tried by
military commissions. Fourth, military commissions under
this order shall be appointad, governed, and conducted, their
proceedings reviewed and their sentences executed- as nearly
as practicable in accordance with courts-mertial; provided,
that all punishments under military commissions shall be of the
description generally offixed throughout the United Staces to
simjlar offences.””1 So far as practicable municipal laws of
the district occupied and all causes between the inhabitants .
therecf were not interfered with. Thz order was intended to
be and was in fact a supplemental code rendered necessery by
the new position of the army in enemy country and the re-

1. G. 0, 2, H. Q. Army Potomac; R. R. S,, I., Vol. 11, Part II1,, p,
77; seealsoR.R. S, I, Vol. 12, Part I, p. 52.
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lations of the population to the members of that army. It

need hardly be pointed out that the term ‘‘martial law” as

here used, and as previously used by General Scott in Mexico,

had not the signification given to it in this work, but was de-

scriptive of the state of things which zlways exists on the

~ theatre of an enemy's active military operations. The order
was but the announcement, by the general commanding an
invading army to all those in the territory militarily occupied,
of the rules by which, within the limits pointed out, the mili-
tary government which existed in fact and without announce-
ment was to be regulated.

126. The course pursued by the United States commanders
at Memphis, Tennessee, furnishes another instructive example
of the exercise of military authority in conquered rebel territory,
but under different circumstances. Memphis was a large, and
especially from a strategic point of view, an important place.

- Its government involved the determination of many questions,
civil, criminal, military. The population was implacably
hostile when the city was captured, and they remained so. It
had not the commercial advantages of New Orleans, and there-
fore there was less to distract the attention of the people from
the hardships of their surroundings and to allure them through
the avenues of trade and resulting material prosperity, to a
reconciliation with their conquerors. From the day of its
occupation by Union forces until the end of the war the city
remained, therefore, a camp, and the inhabitants liable to be
subjected in every respect to summary military rule.

127. In those early days the authority of military com-
manders under these circumstances was not fully understood.
Nor is this surprising when it is recalled that political policy,
varying from day toc day, went hand in hand with the military
measures for the suppression of rebellion. The Government
moved in its career of conquest with the olive branch in one
hand and the sword in the other. This made commanders un-
certain as to the extent of their powers. Consequently, we
find Geuneral Grant writing from Mempbhis soon after its capture
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to the commander of the Department of Mississippi: “As I
am without instructions, I am a little in doubt as to my au-
thority to license and limit trade, punish offences committed
by citizens, and in restricting civil authority. I now have
two citizens, prisoners for murder, whom I shall have tried by
military commission, and submit the findings and sentence to
you. * * ¥ ‘There is a board of trade established to reg-
ulate what goods are authorized to be received, and who are
authorized to receive them. 1 think it will be necessary also
to establish some kind of court to settle private claims.” 1

128. As the necessity for it became more apparent, the
reins of government were gradually more firmly gathered into
the hands of the military authorities. Orders were published
re-opening trade and communication with the surrounding
country, and prescribing rules in conformity with which travel
in and out of the city should be conducted. As before men-
tioned, the rents accumulating for houses of those who had
left their homes to cast their fcrtunes with the enemy were
directed to be paid to the United States Rental Agent, ap-
pointed by the military commander. The commanding gen-
eral did not assume authority to confiscate the rents nor did
he seize them as booty of war; but, by his subordinates, col-
lected and held them subject to such disposition as might be
thereafter made of them by the decisions of the proper trib-
unals. If, in his judgment, the measure added to the security
of his own army, or diminished the enemy’s resources, it would
be difficult to show that it was not a proper military pre-
caution, entirely consistent with the established rules of war.2

129. Soon after occupation a general order was published,
:he object of which was to punish or restrain all disorders or
crimes against the peace and dignity of the community. Pro-
vost marshals were appointed, who were constituted the guar-
dians of the peace, having at their command a suitable provost
guard and also supervision of the city civil police force. A

1. R.R.S,, I, Vol. 17, Part IL,, p. 41. 2. Gates v. Goodloe, 101 U. S,,
616.
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military commission, composed of three army officers, was
organized. Civil offences committed by civilians were re-
ferred, as usual, to civil courts. Civilians found lurking about
the camps or military lines were ordered to be arrested and
treated as spies. The hours during which all, both the military
and civilians, were permitted out at night were regulated.
The military commission was not at this early period of its
existence given cognizance of civil causes. Its jurisdiction
was limited to offences against the laws of war, and to all
offences against military law or order not cognizable by courts-
martial, whether committed by soldiers or others.1

130. Shortly afterwards another military commission was
organized, composed of three members, to try all cases laid be-
fore it by department, district, or post commanders, the pro-
vost marshal general, or district provost marshals. Its juris-
diction was limited to criminal offences. It might sentence to
fine or imprisonment, or both, or send persons outside the mil-
itary lines. All incidental powers, as enforcing attendance of
witnesses, eliciting evidence, and securing bodies of prisoners,
were given the commission to render their authority effective.
A correct record was made in each case tried, subject to review
by the department commander. 2 _

131. Thus far, at Memphis, no attempt had been made to
adjudicate civil causes before military courts. Doubts existed
as to the validity of such adjudication.3 In 1863, however,
the general commanding that city and district appointed a
*'civil commission,” plainly from its origin a war court in the
fullest sense of the term, with authority to determine causes
of a civil nature that might be referred to it. The civil author-
ity here exercised was subsequently sustained by the Supreme
Court of Tennessee, and decisions of the Supreme Court of the
United States leave no room for doubt that, had the decision
of the State court mentioned been appealed from, it would

1 ROR 5,1, Vol 17, Part I, p. 294. 2. R, R. S, 1, Vol, 24, Part
{I1,, p. 1067. 3. 22 Wallace, p. 301 ef seq.; Field }., dissentient.
. 10—
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have been affirmed.1 “The right of a military occupant to
govern,” the Supreme Court of Tennessee held, “implied the
right to determine in what manner and through what agency
such government is to be conducted. The municipal laws of
the place may be left in operation or suspended, or others en-
forced. The administration of justice may be left in the hands
of the ordinary officers of the law, or these may be suspended
and others appointed in their place. Civil rights and civil
remedies may be suspended, and military laws and courts,
and proceedings may be substituted for them, or new legal
remedies and civil proceedings may be introduced. The power
to create civil courts exists by the laws of war in a place held
in firm possession by a belligerent military occupant; and if
their judgments and decrees are held to be binding on all
parties during the period of such occupation, as the acts of
a de facto government, no valid ground can be assigned for re-
fusing to them a like effect, when pleaded as res judicata before
the regular judicial tribunals of the State since the return of
peace.”” And it was held, accordingly, that a civil cause
within its cognizance having been decided by the civil commis-
sion appointed by the military commander, and, after the rein-
statement of the regular civil tribunals, action having been
brought before them on the same cause, plea of res judicata
was valid and a bar to the action. 2

132. But the most instructive instances of the establish-
ment of courts in enemy territory was at New Orleans and in
Louisiona. The courts themselves had various origins. Sub-
sequently some of their decisions were reviewed by the Supreme
Court of the United States, when the constitutional power of
the President and of military commanders under him to or-
ganize war courts, as well as the right of said courts to take
cognizance of all causes, military, criminal, and civil, was
fully sustained. 3

1. 22 Wallace, 276; 12 Wall, 173; 15 Wallace, 384. 2. 6 Coldwell,
391; 7 Coldwell, 341; contra, 12 Heiskell, 401. 3. 100 U. S,, 158%; 9 Wal-
lace, 123; 22 Wallace, 276; 20 Wallace, 394; 12 Wallace, 173; 15 Wallace,
384.
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133. The principles announced by the commanding gen-
eral when the city was captured as those which should govern
him in repressing disorder and crimes and securing the ob-
servance of law have been already mentioned. 1

134. A military commission of not less than five officers of
and above the rank of captain, with a recorder and legal ad-
viser, was directed to be organized for the trial of all crimes
and misdemeanors which by the laws of any State in the
Union or the United States, or the law martial, were punish-
able with death or a long term of imprisonment. The sen-
tences of such commission were to be assimilated to those
provided by such laws, regard being had to necessity for se-
verity and prompt punishment incident to crimes and dis-
orders arising from a state of war. And recognizing that the
motives of men entered so largely as an element of the crimes
cognizant by the commission, the commanding general directed
that the rules of evidence of the English common law might
be so far relaxed s to allow the accused to be questioned be-
fore the commission to answer or not at his discretion. Charges
were drawn and proceedings conducted substantially after the
manner used in courts-martial. The proceedings, findings,
and sentences were reviewed by the commanding general.
‘The commission took cognizance of only the higher crimes and
misdemeanors. It was without civil jurisdiction.2 So far as
known, no question arose 2s to the authority to appoint this
commission or the validity of its proceedings.

135. But the jurisdiction of the war courts was not to be
restricted to criminal matters; civil affairs were to be regu-
lated. At the same time that the military commissions were
organized an officer of the army was appointed provost judge
of the city of New Orleans. This provost court took cognizance
not only of criminal, but civil causes, among the latter one
involving a judgment for $130,000. Objection being made
that the court legally could not take jurisdiction, the case

1. Aute, Sec. 82, 2. R.R S, 1, Vol. 6, Part 1., p. 722.
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was finally appealed to the Supreme Court of the United States,
where the following objections to the jurisdiction were urged:
First, that its establishment was a violation of that section
of the Constitution which vests the judicial power of the gen-
eral Government in one Supreme Court and in such inferior
courts as Congress may from time to time ordain and estab-
lish;1 second, conceding that there was no violation of the Con-
stitution, yet that the commanding general had no authority
to establish the court, but that the President alone had such
authority; third, even if the court was rightly established it
had no jurisdiction over civil causes.

As to the first objection the Supreme Court in its decision
remarked that, in view of previous decisions,2 it was not to be
questioned that the Constitution did not prohibit the creation
by military authority of courts for the trial of civil causes dur-
ing civil war in conquered portions of insurgent States; that
their establishment was but the exercise of the ordinary rights
of conquest. Regarding the second objection it was observed
that the general who appointed the court was in command
of the conquering and occupying army. It was commissioned
to conduct the war in that theatre. He was, therefore, in-
vested with all the powers of making war, except so far as they
were denied to him by the commander-in-chief, and among
these powers was that of establishing courts in conquered ter-
ritory. It must be presumed that he acted under orders of
his superior officer, the President, and that his acts in the
prosecution of the war were the acts of his commander-in-
chief. As to the third and last objection, it was remarked
that as the Supreme Court of the United States had determined
that the general commanding had power to appoint under
the circumstances a court with authority to try civil cases, not-
withstanding the provisions of the Constitution, it would not
go on in this case and determine whether the judge actually
appointed in this instance exceeded his powers. This last was
not a Federal question. The State courts had found that he

1. Art. II1, Sec. 1. 2. 9 Wallace, 129; 20 Howar, 176.
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had not exceeded his powers. The Federal question involved
in this branch of the subject was whether a commanding
general could give a provost court cognizance of civil cases,
and that question was decided in the affirmative.1

136. Two important points, vitally affecting authority of
commanders in conquered territory, were for the first time here
determined. One, that generals commanding, in the exercise
of the ordinary rights of conquest, must be presumed to act
under the orders of the President—that their acts under these
circumstances are in contemplation of law the acts of the Presi-
dent until the contrary affirmatively appears; the other, that
provost courts, established by the conqueror, are not neces-
sarily limited to the cognizance of minor criminal offences, but
may have conferred upon them power to pass upon important
civil cases.

137. The appointment of this provost court was confessedly
but the exercise of a war power. It was the making use of one
instrumentality by the conqueror among the many at his com-
mand to enforce legitimate authority. Called by any other
name it could equally well have taken cognizance of civil cases,
had the power which brought it into being conferred the juris-
diction. The name made no difference. It follows, therefore,
that the ‘“‘civil commission” appointed by the commanding
general at Memphis properly took cognizance of civil cases,
and that the decision of the Supreme Court of Tennessee, be-
fore cited, correctly expounded the law as to the effect to be
given to its judgments. '

138. The plenary power of the President and of commanders
and military governors under him in organizing courts in con-
quered rebel territory was yet more fully vindicated in other
cases.

139. Under that clause of the proclamation formally taking
possession of New Orleans, which directed that civil causes
between party and party be referred to the ordinary tribunals,

1. Mechanics’ Bank ». Union Bank, 22 Wallace, 297.
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the general commanding the Union forces permitted the sixth
district court of the city and parish of New Orleans to continue
in existence, the judge having taken the oath of allegiance to:
the United States.t Later-other local district courts were set
on foot, judges being appointed in the place of those who had
cast their fortunes with the enemy. But jurisdiction exercised
by these courts was limited to citizens of the city and parish
of New Orleans. As to other residents of the State, there was.
no regularly organized court in which they could be sued.z
This judicial system it subsequently devolved on the military
governorof Louisiana to regulate.3 But it is plain that because
of the limited territorial jurisdiction of the district court, many
litigants were without remedy. This, if not corrected, was a
grievous evil. .

140. To make the sysiem more complete and afford all
suitors facilities for prosecuting their claims, the President, by
executive order, dated October 20, 1862, organized a provisional
court, constituting it a court of record, with all the powers in-
cident thereto, for the State of Louisiana. Prefacing his proc-
lamation with the statement that insurrection had temporarily
swept away and subverted the civil institutions, including the
judiciary and judicial authority of the Union, so that it had be-
come necessary to hold the State in military occupation; that
it was indispensably necessary that there should be some ju-
dicial tribunal existing there capable of administering justice
the President instituted the provisional court and appointed a
judge thereto, with authority to hear, try, and determine all
causes, civil and criminal, including causes in law, equity, rev-
enue, and admiralty, and particularly exercising all such powers
and jurisdiction as belonged to the district and circuit courts of
the United States, conforming his proceedings so far as possible
to the course of proceedings and practice which had been cus-

1. Dow v, Johnson, 100 U. S,, 159. 2. Rise and Fall of the Confeder-
ate Government, Vol. 2, p. 289. 3. Handlin v. Wicklifi, r2 Wallace, 173
Pennywit v. Faton, 15 Wallace, 384.
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tomary in the courts of the United States in Louisiana, his
judgment to be final and conclusive.

The conferring on this provisional judge all such powers and
jurisdiction as belonged to the district courts of the United
States included necessarily that of a prize court. ‘That United
States district courts had prize court powers was early decided
by the Supreme Court,1 and such powers were expressly con-
ferred by the act of June 26, 1812.2 On the other hand, the
Supreme Court of the United States, in the case of Jecker ».
Montgomery, had decided that ‘‘neither the President nor any
military officer can establish a court in a conquered country
and authorize it to decide upon the rights of the United States
or of individuals in prize cases.” It therefore remained to be
seen whether the jurisdiction conferred upon the provisional
court would be sustained. The validity-of its existence was
soon vehemently attacked. The power of the President to es-
tablish it was questioned on constitutional grounds. But this
course was sustained by the Supreme Federal Tribunal in a
manner at once masterly and conclusive,3 and received like-
wise the sanction of the national legislature. 4

The case which first brought the authonty of the President
to establish the provisional court judicially in question was
that of the Grapeshot.5 Originally the case was a libel in the
district court of the United States for Louisiana on a bottomry
bond, and was decided in favor of the libellants. Appeal was
taken to the circuit court, where, in 1861, proceedings were in-
terrupted by the Civil War. Subsequently, by consent of the
parties, the cause was transferred to the provisional court,
where a decree was again rendered in favor of the libellants,

Upon the restoration of civil authority in the State the pro-
visional court, limited in duration according to the terms of
the order constituting it, by that event ceased to exist. By

1. Glass v. Sloop Betsy, 3 Dallas, 6. 2. 2 Statutes at Large, 761;
1 Kent, 357; Story, Constitution, Book 1I , Chap. 38, Sec. 866. 3. 9 Wal-
lace, 129; 22 Wallace, 276; 12 Wallace, 173. 4. Act July 28, 1866, Stat
utes at Large, 14, p. 344. 5. 9 Wallace, 129,
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act of July 28, 1866, all suits, causes, and proceedings in the
provisional court proper for the jurisdiction of the circuit court
of the United States for the eastern district of Louisiana were
directed to be transferred to the latter to be heard dand deter-
mined therein; and all judgments, orders, and decrees of the
provisional court in causes thus transferred to the circuit court,
it was provided should at once become the orders, judgments,
and decrees of that court, and might be enforced, pleaded, and
proved accordingly. 1 '

Article 3, Section 1, Constitution of the United States, de-
clares that “the judicial power of the United States shall be
vested in one Supreme Court and in such inferior courts as the
Congress may from time to time ordain and establish”; and
the great question of constitutional law here was raised whether,
consistently with this, the President could establish the court,
or Congress, on the suppression of the rebelliort, could, by its
enactment, validate its doings, transfer its judgments, and
make them judgments, of the now re-established former and
proper Federal courts.

After citing its previous decisions, the principles of which
were applicable to the case, the Supreme Court remarked that
they had no doubt that the provisional court of Louisiana was
properly established by the President in the exercise of his
constitutional authority during the war, or that Congress had
power upon the close of the war and the dissolution of the
provisional court to provide for the transfer of cases pending in
that court and of its judgments and decrees to the proper courts
of the United States.2 The clause of the Constitution relating
to the judicial power of the United States, it was observed, had
no application to the abnormal condition of conquered territory
in the occupation of the conquering army; it refers only to
courts of the United States, which military courts are not; it
became the duty of the National Government, whenever the
insurgent power was overthrown and the territory which had

1. Chap. 3r10., Statutes at Large, 14, 344. 5. 9 Wallace, 133; 20
Howard, 176; 13 Ibid., 498; 16 Ibid., 164: 4 Wheaton, 246.
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béen dominated by it was occupied by the national forces, to
provide, as far as possible, so long as the war continued, for
the security of persons and property and for the administration
of justice; the duty of the National Government in this re-
spect was no other than that whiclf devolves upon a regular
belligerent, occupying during war the territory of another
belligerent.1 The constitutional power of the President in the
premises is found in that clause which provides that he shall
be commander-in-chief of the army and navy of the United
States and of the militia when called into actual service.2

141. Thus it has been solemnly determined that the au-
thority of the President, and of commanders under him, for
the establishment of courts in conquered territory is complete,
limited only by the exigencies of service and the laws of war;
that such courts, if given jurisdiction by the power bringing
them into existence, properly may take cognizance of questions,
military, criminal, and civil; and that there is no distinction
in this regard between the cases of territory conquered from a
foreign enemy or rescued from rebels treated as belligerents.

142. Let us now consider the second proposition (Ante,
Sec. 115), namely, what laws and what system of judicature ap-
ply under military government to citizens, soldiers, or'others of
the conquering State.

143. As to members of the conquering army—soldiers and
camp-followers—it will be found that they are subject only
to the rules and articles of war, or, when these fail to meet the
case, to the common law military, the laws of war. That they
are not amenable, during military occupation, to the laws or
courts of the conquered State has been judicially and finally
decided. s

144. The statute in emphatic language declares that ‘‘the
armies of the United States shall be governed by’ the rules and
articles of war.4 They equally apply whether the forces be

1. 9 Wallace, 132; 22 Wallace, 295. 2. Art. I1,, Sec, 2, clause 1. 3.

Dow 3. Johnson, 100 U. 8., 158; Coleman v. Tennessee, 97 U. S., 509.
4 Sec. 1342, R. S, U.S.
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operating abroad or within United States territory.: That this
should be so when the armies are without the boundaries of the
Union follows from the right of the Government to wage wars
of conquest; a right which both experience and judicial de-
cisions have confirmed.2 This rule rests upon reason; from a
military view a war of conquest may be a defensive war, a fact
which the history of nations abundantly shows; and as such
wars necessarily carry its armies without the boundaries of the
United Stotes, it follows that either the statutory law em-
bodied in the rules and articles of war must be held to apply
there, or those armies so situated be wholly governed by the
common laws of war as practiced in the civilized world. The
latter alternative has not found favor with those upon whom
the duty has devolved of interpreting and applying the law.
145. The Constitution empowers Congress to make rules for
the government and regulation of the land and naval forces. 3
Congress, in giving effect to this constitutional provision by the
enactment of certain rules and articles, has in no manner made
their applicability depend upon the locality or theatre of
operations. In truth, certian of the articles of war in express
terms provide for contingencies happening in ‘‘foreign parts.” 4
Hence it is not questioned that whether the armies be within
the territorial limits of the Union, or pursuing schemes of con-
quest abroad, they are governed by the rules and articles of war.
146. These rules and articles take cognizance of all crimes
with a single exception, and all disorders and neglects to the
prejudice of good order and military discipline with which
members of the military establishment are charged. Specific
crimes, disorders, and neglects, capital and otherwise, ar: de-
nounced therein as military offences, the method of punish-
ment therefor is pointed out, and then, with a sweeping clause,
all other crimes not capital and all other disorders and neglects
are brought within the cognizance of courts-martial according

1. 5 Opinions Attorney-General, 58. 2. Fleming v. Page, 9 Howard,
615. 3. Art. I, Sec. 8, clause 13. 4. As Arts. LVI,, LVII,
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to the nature and degree of the offence, and made punishable
at the discretion of such courts. 1

147. A question has sometimes been raised whether, not-
withstanding these provisions of law, certain heinous crimes
when perpetrated by those composing the armies of United
States are triable before military tribunals.2 Reference is here -
made to grave offences, which subject the perpetrator to severe
punishment by the ordinary criminal courts of the land. The
writer of this work does not join in these doubts. No doubt
is here entertained of the authority of military tribunals to
take cognizance of all offences reflecting upon the service,
committed by persons composing the armies of the United
States, with the single exception of capital crimes not spe-
cifically mentioned in the Articles of War. On the contrary,
it is believed that the sole criterion of jurisdiction, under the
law, is not the name of the crime or offence, but whether or
not in its effects it is prejudicial to good order and military
discipline. 3

It was this jurisdictional question which in great degree
prompted General Scott, as has been mentioned, to promulgate
in Mexico a code supplemental to the rules and articles of war,
and which conferred upon military commissions cognizance of
many crimes, whether committed by members, retainers, or fol-
lowers of the United States Army, upon either the persons or
property of the people of the country, or upon other members,
retainers, or followers of the same army. The principle was
here clearly enunciated that, so far as members of the invading
army were concerned, the authority of military commanders to
maintain ordar, punish crime, and protect property was suffi-
cient for every contingency. Where the statutory law provad
deficient, or was supposed to be so, the supplemental code
drawn from the customs of war supplied thz deficiency.4 The

1. LXII. Article of War. 2. Scott’s Autobiography, pp. 393. 541. 3
See Winthrop's Mil. Law, 1st Ed,, Vol. 1, p. 961, 4. Appendix]I.
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principle has received both judicial and legislative sanction.!
It may be laid down, therefore, as an accepted rule that crimes
committed abroad by members, retainers, and followers of the
army shall never go unwhipt of justice.

148. There exists no authority save in the Articles of War
and the customs of war for taking cognizance of such crimes.
Except in certain cases, not here considered because not rele-
vant, United States penal statutes do not apply to crimes per-
petrated outside the boundaries jof the Union.? Not only do
United States courts have no common law criminal jurisdiction,
but military tribunals, save in specified crimes, of which murder
is not one, cannot take cognizance of crimes perpetrated by its
members who have ceased to belong to the army. (48, 60, 103,
Articles of War.) This may lead and in fact has led to criminal
immunity, as for instance, when Perote, Mexico, was occupied
by United States troops and the place was under military gov-
ernment an’officer of the American army was accused of com-
mitting murd:r upon the parson of another. The alleged
murderer was arraigned before a military commission, but
pending the trial escaped from the guard and returned to the
United States. He was subsequently, together with the vol-
unteer organization to which he belonged, mustered out of the
service. It was held that he was not, after this event, subject
to indictment and trial for th= alleged crime, which, if com-
mitted ‘at all, was either against the temporary government
established under the law of nations by the rights of war, or
against the rules and articles for the government of the army.
If against the former, the offence and its prosecution ceased
to exist when that temporary government gave way to the
restored Mexican authorities. If against the latter, the alleged
offender, having been legally discharged, the service was no
longer amenable to the laws governing the army. The crim-

1. 100 U. S, 170; 97 U. S, s15; Act March 3, 1863, Chap. 75 [LVIII.
and LIX. Arts. of War]; Halleck, Chap. 33, Sec. 6. 2. Title 70, Chap.
3, Secs. 5339, 5341, etc,, R. S., U. S.; 5 Opinions Attorney - General, 58
1 Kent, Lecture, 16.
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inal code prescribed by Congress had no validity within Mex-
ican territory. The laws of the United States did not extend
over conquered districts of Mexico. While the rules and
articles of war accompanied the army for its government, the
civil courts derived no authority from that source. 1

149. Laws of the invaded country have no validity as affect-
ing members of the conquering army.2 They can not properly
be given jurisdictional effect. This has been frequently and
authoritatively decided. One of the most instruccive decisions
of the Supreme Court of the United States upon this point arose
out of the seizure of certain property in that part of Louisiana
reduced by the Federal forces in 1862. It has already been re-
marked that within this district certain of the civil courts were
permitted to exercise jurisdiction. The decision of the Su-
preme Court in question put at rest all claim that such local
courts could pass upon the conduct of members of the invading
army. The case arose in the following manner: Some months
after the occupation of New Orleans one of the subordinate
commanders was sued in one of the local courts for the seizure
of twenty-five hogsheads of sugar and other property belonging
to a citizen of the State. To this suit, though served with
citation, the officer made no appearance. Judgment going by
default, action was brought upon the judgment in one of the
United States Circuit Courts, where, the judges being opposed
in opinion, the case was taken to the Supreme Court of- the
United States. The important question was thus presented for
the determination of that court whether an officer of the United
States Army is liable to an action before the local tribunals for
injuries resulting from acts ordered by him in his military
character whilst in the service of the United States in the
enemy’s country.

2. Case of Capt. Foster, 5 Opinions Attorneys-General, §5; Barr,
International Law, p. 700; see also case Capt. C. M, Brownell, Opinions;
Attorneys-General, Vol, 24, p. 574; 97 U. S.R,, 509; 100 U, S. R,, 158
23 F. R, 795. 2. Post Sec. 154.
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This question, the court remarked, was not at all difficult of
solution when the character of the Civil War was adverted to.
That war, though not between independeni nations, but be-
tween different portions of the same nation, was accompanied
by the general incidents of international wars, It was waged
between people occupying different territories, separated from
each other by well-defined lines. Belligerent rights were ac-
corded to the insurgents by the Federal Government. The
courts of each belligerent were closed to the citizens of the
other, and its territory was to the other enemy territory.
When, therefore, the Union armies marched into the enemy’s
country their soldiers and officers were not subject to its laws
nor amenable to its tribunals for their acts. There would be
something singularly absurd, the court remarked, in permitting
an officer or soldier of an invading army to be tried by his
enemy whose country he had invaded. The same reasons for
his exemption from criminal prosecution apply to civil proceed-
ings. There would be as much incongruity and as little like-
lihood of freedom from the irritations of the war in civil as in
criminal proceedings prosecuted during its continuance. In
both instances, from the very nature of the war, the tribunals
of the enemy must be without jurisdiction to sit in judgment
upon the military conduct of the officers and soldiers of the
invading army.

150. Nor is the position of the invading belligerent affected
‘or his relation to the local tribunals changed by this prolonged
occupation and domination of any portion of the enemy’s terri-
tory. The invaders are equally as free from local jurisdiction
as though they were simply sweeping through the country. It
is true that for the benefit of the inhabit wnts and of others not
in the military service—in other words, in order that the ordin-
ary pusuits and business of society may not necessarily be
_deranged—the municipsl laws, thai is, such as affect private
rights of persons and provide for the punishment of crime, are
generally allowed to continue in force and to be administered
by the ordinary tribunals as before the occupation; but this
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argues nothing in favor of jurisdiction over the victorious
enemy who makes these concessions. It is further true that
these laws are regarded as continuing in force unless suspended
or superseded by the occupying belligerent. But their con-
tinued enforcement is not for the protection or control of the
occupying army, its officers, or soldiers. Thesz remain subject
to the laws of war, and are responsible for their conduct only to
their own government and the tribunals by which those laws
are administered. If guilty of cruelty to persons, or of unnec-
essary spoilation of properiy, or of other acts not authorized by
the laws of war, they may be tried and punished by military
tribunals. They are amenable to none other except thac of
public opinion which, it is to be hoped,will always brand with
infamy all who authorize or sanction acts of cruelty and oppres-
sion. The decision of the Supreme Court was, therefore, that
the district court of New Orleans, at the time and place men-
tioned, had not jurisdiction of the parties and cause of action
to render the judgment in question.1

151. In the course of this opinion there was cited the anal-
ogous and instructive case of Elphinstone v. Bedreechund, 2 in
which it likewise was decided that a local court had no jurisdic-
tion to adjudge upon the velidity of a hostile seizure of property;
that is, a seizure made in the exercise of a belligerent right.
In that case British forces, November 16, 1817, captured and
afterward held Poonah, the capital of the powerful Mahrattas.
A provisional government was established whose control after,
wards was undisturbed. On the 17th of July, 1818, the mem-
bers of the provasmnal government seized the private property
of a native under the belief that it was public property en-
trusted to the holder by the hostile sovereign. At the time
there were no hosulxtles in the immediate neighborhood, and
the civil courts, under the favor of the conqueror, were sitting
for the administration of justice. The whole country, how-
ever was in a disturbed state Poonah was greatly disaffected.

1.300U.S, p. 158 ¢t 98¢. @, 1 Knapp, Privy Ceuncil Reports, p. 316.
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The vanquished were dispersed, but not subdued. Action
being brought against the members¥of the provisional govern-
ment for the seizure, judgment was rendered againstjthem in
the Supreme Court of Bombay upon the ground, apparently,
that at the time and for some months precediug the city had
been in undisturbed possession of the provisional government,
and civil courts under its authority were sitting there for the ad-
ministration of justice. On appeal to the privy council judg-
ment was reversed. ‘‘We think,” said Lord Tenterden, speak-
ing for the council, “the proper character lof the transaction
was that of a hostile seizure made, if not flagrante, yet nondum
cessante bello, regard being had both to the time, place, and
the person; and consequently that the municipal court had no
jurisdiction to adjudge upon the subject, and that, if anything
was done amiss, recourse could only be had to the government
for redress.”

152. The case of Coleman v. Tennessee goes directly to the
same point. Here, while the Civil War was flagrant, Coleman,
a soldier of the Union army, committed murder in Tennessee,
then a district declared by proclamation of the President to be
in a state of insurrection. He was tried by court-martial, found
guilty, and sentenced to be hanged. Pending execution of the
sentence he escaped. Nine years afterwards, the rebellion
being conquered and Tennessee having resumed her position
as a State in the Union, he was indicted before the criminal
court of the district wherein the murder was committed, con-
victed of the crime, and sentenced to death. On appeal to the
State Supreme Court, judgment was affirmed. The case was
then taken by writ of error to the Supreme Court of the United
States, where the.judgment of the State Supreme Court was re-
versed and the defendant directed to be discharged from civil
custody.!

It was remarked, in delivering the opinion of the court, that
when the armies of the United States were in enemy country

. -1. 97 U. S., 509,%¢ seq.; Proclamation, August 6, 1861; 12 St.atutes
at Large, 1262.



LAWS OBLIGATORY WITHIN OCCUPIED TERRITORY. 161

military tribunals had, under statutory law and the laws of
war, exclusive jurisdiction to try and punish offences of every
grade committed by persons in the military service; that
officers and soldiers of whatever grade were not subject to the
laws of the enemy or amenable to his tribunals; that they
were answerable only to their own government, and only by
its laws as enforced by its armies could they be punished; and
that if an army marching through a friendly country would be
exempt from its civil and criminal jurisdiction, as the Supreme
Court had decided, so much the more would an invading army
be exempt.

The fact that when the offence was committed Tennessee
was in the military occupation of the United States, with a
military governor at its head appointed by the President,
could not alter the conclusion. Tennessee was one of the in-
surgent States forming the organization known as the Confed-
erate States, against which the war was waged. Her territory
was enemy’s territory, and its character in this respect was not
changed until long afterwards. So far as the laws of the State
were continued in force it was only for the protection and
benefit of its own people. As respects them the same acts
which constitued offences before the military occupation con-
stituted offences afterwards; and the same tribunals, unless
superseded by order of the military commanders, continued to
exercise their ordinary jurisdiction.!

In denying to the State courts jurisdiction in this case the
correctness of the general doctrine was not questioned that the
same act may, in some instances, be an offence against two
governments, and that the transgressor may be liable to pun-
ishment by both or either, depending upon its character. But
this did not present a case for the application of the principle.
And this for the reason that the laws of Tennessee did not
apply during military occupation to the defendant, a soldier of
the United States, and subject to the articles of war. He was

1. Act July 13, 1861, Chap. 3, Sec. 5, Statutes at Large, 12, p. 257;
Proclamzitfon, August 16, 1861,
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responsible for his conduct to the laws of his own government
only as enforced by the commander of its army in that State,
without whose consent he could not even go beyond its lines.
Had he been caught by the forces of the enemy, after commit-
ting the offence, he might have been subjected to a summary
trial and punishment by order of their commander; and there
would have been no just ground of complaint, for the marauder
and assassin are not protected by any usages of civilized war-
fare. But the courts of the State, whose regular government
was superseded and whose laws were tolerated from motives of
convenience, were without jurisdiction to deal with him.

153. These decisions conform to the priiciples of inter-
national law and give a sanction to existing practices under the
laws of war. They completely negative the suggestion that
the invaders are subject to the laws and are amenable either
civilly or criminally before the courts of countries subjected
to their arms.

154. In a case of alleged homicide by a soldier of the
United States upon the person of a teamster in that service,
committed in Cuba subsequent to the treaty of peace with
Spain, the Attorney-General gave an opinion to the effect
that the soldier could not be tried therefor by either a court-
martial or a military commission, but that he might, though
he need not, be turned over to the local criminal courts for trial.?
It may be remarked in this connection that in many opinions
of the Attorney-General the ground was taken that all the
measures of the Executive Department in Cuba, not expressly
authorized by act of Congress or by treaty, were based on
rights springing out of the laws of war® It is believed that
this position is correct; but, being so, it is not apparent why
a military commission, which is a war-court, convened as an
incident of belligerent rights as a rule and not because of
statutory authority, could not have taken cognizance of this
case. This would appear to be more in consonance with cor-

1. Wheaton, p. 437, Dana’s note; Halleck, pp. 782-86. 2. Opinions
Att'y-Gen., Vol. 23, p. 120. 3. Jbid., Vol. 22, p. 523; Vol. 23, pp. 226, 427.
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tect principles than turning one of the conquering army over
to the local criminal courts for trial.

155. What laws and what system of judicature apply under
military government to civilians, citizens of the conquering
State? The forty-fifth, forty-sixth, and sixty-third of the
rules and articles for the government of the Army, and Sec-
tion thirteen hundred and forty-three, Revised Statutes of the
United States, take cognizance of offences comitted by the
latter class of persons.

156. The forty-fifth article declares that whosoever relieves
the enemy with money, victuals, or ammunition, or knowingly
harbors or protects an enemy, shall suffer death or such other
punishment as a court-martial may direct. The forty-sixth,
that whosoever holds correspondence with or gives intelligence
to the enemy, either directly or indirectly, shall suffer death or
such other punishment as a court-martial may direct. The
sixty-third provides that all retainers to the camp, and all per-
sons serving with the armies of the United States in the field,
though not enlisted soldiers, are to be subject to orders, accord -
ing to the rules and discipline of war. The szction of the Re-
vised Statutes referred to states that all persons who, in time
of war or rebellion against the supreme authority of the
United States, shall be found lurking or acting as spies in or
about any of the fortifications, posts, quarters, or encampments
of any of the armies of the United States, or elsewhere, shall be
triable by a general court-martial, or by a military commission,
and shall, on conviction thereof, suffer death.

157. It is proper to remark that these statutory provisions
are not limited in their purview to civilians, citizens of the
conquering State, under military government; still they are
applicable to such persons. For the taking cognizance, how-
ever, of all crimes committed by or against this class of civilians
under military government, no laws have validity save those’
just mentioned and the common laws of war. The forty-fifth.
and forty-sixth articles are general in their terms, and have
received in practice an intérpretation which does not limit their
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applicability as to persons. ‘‘Whosoever’ is a term unlim-
ited in its nature, and which can be limited only by “con-
struction”’—that uncertain and potent modifier of statutory
law. In this instance it has been construed to mean what
the language naturally imports; and that anyone who is guilty
of the offences denounced is amenable before military courts
in the manner indicated in the articles.! Where civil courts
are sitting to which the offender may be delivered for trial,
this course may be and often is pursued. These articles, being
penal in their nature and derogatory of the constitutional
right of trial by jury, are to be strictly construed. Wherever
the civil courts without prejudice to the interests of the service
can take jurisdiction this should be done. But this is not
the case under military government, where such offenders
must either be tried by the military or go unpunished.

158. In its terms the sixty-third article of war subjects
“retainers’’ and others mentioned ‘‘to orders only according
to the rules and discipline of war.”” But by universal con-
struction given the language of the article the persons indi-
cated have been held amenable to trial before military courts
for violations of either the statutory or common-law mili-
tary codes.?

159. For crimes for which they may be accused, civilians,
citizens of the conquering State, accompanying the army, are
under military government, subject only to either statutory
law directly applicable to their cases or to the common laws
of war, and are amenable before military courts. In the
nature of things it must be so. The jurisdiction exercised over
this class must be either military or civil. If the former, it
can only be exercised by military commanders in accordance
with military law, either statutory or common. If the latter,
cognizance of crimes by civil courts must be in pursuance of
the criminal laws either of the conquering or the conquered

1. O'Brien, 151; De Hart, 22; Winthrop, 1st Ed., Vol. 1,p 117 et seq
2. De Hart, 22, Benét, 33; Ives, 60; Digest, 48; Winthrop, Vol 1, p. 118.
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State. But criminal laws of the conquering State have no
validity in territory under military government which, for
belligerent purposes, is always considered foreign; while those
of the conquered State are retained as an act of the conqueror’s
grace for the benefit of the conquered alone, and legally there
can not be drawn within this jurisdiction causes affecting either
members of the invading army, retainers or followers thereof,
or other civilians in the service of the conquering State.!

160. In order that civilians may be brought within the
cognizance of the sixty-third article of war, they must in some
manner be connected with the army, either in government
employ or otherwise voluntarily accompanying it. The article
has no reference to and in no manner affects other civilians,
either persons who by proper authority are in the pursuit of
private enterprises, or those who are engaged in branches of
government service other than the military. So long as these
latter descriptions of persons pursue their proper avocations
and affairs in good faith, conforming to those general rules
established by the conqueror for the safety of the military
interests of the government, they are left undisturbed, or are
perhaps facilitated in their enterprises; it is only when they
transgress and are guilty of crimes that prejudicially affect
the military interests that they become amenable under the
forty-fifth and forty-sixth articles, the provision of law relating
to spies and to the common laws of war, which are sufficiently
comprehensive in scope and energetic in action to maintain
in every emergency the authority of the military comma.nder
and the interests of the conquering State. -

161. By the common law crimes are local, to be prosecuted
in the county where perpetrated; only in such county can
the grand jury inquire of them.? And although this provision,
like most other constitutional guarantees for the protection of
alleged criminals, may be waived by them, as, for instance,
by change of venue, such change can only be made with the

1. 5 Opinions Attorney-General, p. s55; 97 U. S., 509; 100 U. S.,
158; Clode, Mil. and Martial Law, p. 95. 2. 4 Blackstone, 303.
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consent of the defendant.r But it has been decided by the
Supreme Court of the United States that the Federal judiciary
can not exercise common law jurisdiction in criminal cases.
To enable the United States courts to take criminal jurisdiction
it is necessary in any particular case for Congress to make the
act a crime, to affix a punishment, and designate the court to
try it? No law of the United States vests criminal courts
with cognizance of crimes committed by persons in territory
under military government. Should they assume it without
legislative provision to that effect, plea to the jurisdiction
would defeat prosecution.

162. It is well settled then that crimes being in their nature
local, the jurisdiction of crimes also is local. And so as to
actions concerning real property, the subject being fixed and
immovable. But not so as to transitory actions. These em-
brace suits growing out of debts, contracts, and generally all
matters relating to the person, including torts or to personal
property. As to them Lord Mansfield said: ‘‘There is not a
color of doubt but that they may be laid in any countyin
England, though the matter arises beyond the seas.”® This
distinction between the local and transitory actions is fully
recognized by the courts of this country* It leads to im-
portant consequences regarding the rights and liabilities of
civilians, citizens of the conquering State, under military
‘government; for while crimes committed either by or upon
them must be tried by military tribunals in the conquered
terntory or not tried at all, transitory actions there accruing
may be prosecuted at home in the civil courts of the dom-
inant government. An action may be maintained in. the
circujt court for any district in which the defendant may be
‘found, upon process duly served, where the citizenship of the
{i)arties give jurisdiction to a court of the United States; and,

S Bxshop, C.:P:/Vol.-1,8ec. s0. 2. 1 Kent, 335:341; U. S. ». Hudson
~&.Goodwin, 7 Cr., 32 U. S. v. Bexans, 3 Whea.t:on 336.-- 3. Mostyn v,
Fabrigas, 1 Cowper, 161, , 4, McKeqnav -Fish, 2 Howard, 4u ;Gardner
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in other cases, jurisdiction of the parties being first had, an
action may be maintained in the proper State court.1 What-
ever, therefore, may be the natme of the action, whether it be
local or tramsitory, whether it result from crime perpetrated,
contracts broken, or personal injuries suffered, the laws of war,
statutory or common, or the courts of their own country, fully
procect civilians, citizens of the conquering State, who may be
sojourning temporarily subject to military government.

163. Thirdly:2 neutrals residing in conquered territory arz
treated by the conqueror as the laws of war require, or as
policy may dictate. 3

He has aright to subject all found within that territory, both
as to person and propetry, to such rules as he may find neces-
sary to attain the objects of the war. Until this end be at-
tained he has, strictly speaking, a right to use every proper
means for its accomplishment.4 The law of nature has not
datermined how far piecisely an individual is allowed to make
use of force, either to defend himself against a threatened in-
jury, or to obtain reparation when refused by the aggressor,
or to bring an offender to punishment. The general rule is
tha. such use of force as is necessary for obtaining these ends
is not forbidden. The same rules apply to the conduct of
sovereign States while carrying on war which, theoreticelly at
least and in contemplation of law, is an attempt to vindicate
the right. No use of force is lawful or even expedient so far as
necessary to attain the object in view. The custom is to ex-
empt certain persons from the direct effects of military opera-
tions. In dealing with neutrals, residents of the conquered
State, the conqueror has, in addition to humane considera-
tions which temper his treatment of certain classes of the
enemy, a motive for treatmg them as liberally as the laws of
war permlt arising out of the fact. that thereby a feeling of
good will 'is strengthened between the ‘conquering State and
}l}e neutral States, whose subjects they are. Spund _pollcy,

.. 1.13 Howard, 137, . 2. Ante, Sec. s 3 Woolsey, Sec. 17'3 T4
Wheaton, International Law, Sec. 342.
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therefore, as well ss humanity demands that in so far as it can
be done consistently with the successful prosecution of the
war, the lot of neutrals so circumstanced be made as agreeable
as possible. ‘‘All foreigners not naturalized and claiming al-
legiance to their respective government,” said the command-
ing general in taking possession of New Orleans in 1862, “and
not having made oath of allegiance to the supposed govern-
ment of the Confederate States, will be protected in their per-
sons and property as heretofore under the laws of the United
States."”

Yet with the conqueror the success of his arms will ever be
the primary consideration. His will, under military govern-
ment, is law to all alike, regardless of nationality, within the
territory occupied. From the operation of this first rule—the
rule of necessity—neutrals are not exempt. A military gov-
ernor is responsible only to his superiors. If he invades the
rights of neutrals their remedy, if any they have, must be
sought through their own government. Conquest being a
valid title while the victor maintains exclusive possession, cit-
izens of no other nation hav: a right to enter the territory
without the permission of the ccnqueror, or hold intercourse
with its inhabitants or trade with them.1 The intercourse of
foreigners with such territory is regulated by th2 government
of militery occupation. The victor may either prohibit all
commercial intercourse with his conquest or place upon it
such restrictions and conditions as may be deemed suitabla to
his purpose. To allow intercourse at 1l is a relaxation of the
rights of war. 2

164. The principles which govern the transactions of neu-
trals in territory under military government are well sc¢t forth
in the opinion of the Supreme Court of the United States in
the case of the ship Essex.3 On the 12th of May, 1862, after
the capture of New Orleans by the Union forces, the President,
having become satisfied that the blockade existing against

1 9 Howard, 6135, 2. Halleck, Chap. 32, Sec. 9. 3. 92 U. S,, s20
(U. S. 7. Diekelman) .
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that place might safely be relaxed with advantage, issued his
proclamation to take effect the 1st of June following, permitting
commercial intercourse therewith except as to persons, things,
and information contraband of war. The ship Essex, owned
by a citizen of a foreign government, sailed from Liverpool
for New Orleans June 19, 1862, arriving August 24th following,
Early in September the general commanding there was in
formed that large quantities of silver plate and bullion were
being shipped on board the Essex by persons known to be hos-
tile to the United States. He had reasonable cause to suppose
that this silver was intended to pay for supplies furnished
and to be furnished to the rebel government. He therefore
ordered that the specified articles should be detained and their
exportation not allowed until further instructions were given.
They were deemed to be contraband of war; and not until
they were re-landed from the ship was she granted a clearance
and permitted to depart. By joint resolution of Congress,
passed after the war, the claimant for damages caused by the
detention of the ship by the military authorities was permitted
to sue in the Court of Claims, where judgment was given in
his favor; on appeal to the Supreme Court this judgment
was reversed.

The court remarked that previous to June 1st the Essex was
excluded altogether from the port by the blockade. At that
date the blockade was removed, but relaxed only in the interests
of commerce. The city was in fact a garrisoned city, held as
an outpost of the Union army, and closely besieged by land.
All this was matter of public notoriety; and the claimant ought
to have known if he did not know that although the United
States had to some extent opened the port in the interests of
commerce, they kept it closed to the extent that was necessary
for the vigorous prosecution of the war. When he entered the
port, therefore, with his vessel under the special license of the
proclamation, he became entitled to all the rights and privi-
leges that would have been accorded to a loyal citizen of the
United States under the same circumstances, but no more.
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Such restrictions as were placed upon citizens operated equally
upon him. Citizens were governed by martial law [military
government]. It was his duty to submit to the same authority,
Martial law was declared by the court to be the law of military
necessity in the actual presence of war. It is administered by
the general of the army and is in fact his will. Of necessity it
is arbitrary, but it must be obeyed.

New Orleans was at this time the theatre of the most active
and important military operations. The civil authority was
overthrown. A complete system of military government had
been established. The general in command was the military
ruler. His will was law, and necessarily so. His first great
duty was to maintain on land the blockade which had thereto-
fore been kept up by sea. To this law and this government
the Essex subjected herself when she went into port. She
went there for gain, and voluntarily assumed all the chances of
the war into whose presence she came. By availing herself of
the privileges granted by the proclamation, she in effect cov-
enanted not to take out of the port ‘‘persons, things, or infor-
mation contraband of war.” What is contraband depends
upon circumstances. Money and bullion do not necessarily
partake of that character; but when destined for hostile use,
or to procure hostile supplies, they do. Whether they are so
or not, under the circumstances of a particular case, must be
determined by some one when a necessity for action occurs.
At New Orleans, where this transaction took place, this duty
fell upon the general in command. Military commanders
must act to a great extent upon appearances. As a rule, they
have but little time to take and consider testimony before
deciding. Vigilance is the law of their duty. The success of
their operations depends to a great extent upon their watch-
fulness. The commanding general found on board the vessel
articles which he had reasonable cause to believe, and did be-
lieve, were contraband, because intended for use to promote
the rebellion. It was his duty, therefore, under his instruc-
tions, to see that the vessel was not cleared with these articles
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on board, and he gave orders accordingly. It matters not
whether the property suspected was in fact contraband or not.
It is sufficient that the general had reason to believe, and did
believe, that it’was contraband. The vessel was not bound
to take out any contraband cargo. She took all the risks of
this obligation when she assumed it, and was obliged to bear
the losses that followed.

This reasoning of the Supreme Court was conclusive. It
establishes upon principles not to be shaken that neutrals in
conquered territory must conform to the laws of the conqueror;
and it sustains with clearness, completeness, and force the au-
thority of generals in the enforcement of military government,
and conformably with the laws of nations, to resort at discretion
to whatever measures are necessary to seure the objects of the
war and the triumphs of their arms.

165. The case of the Venice further illustrates the right of
neutrals under military government.! Cooke, a British sub-
ject, had resided in New Orleans and done business there for
ten years prior to the breaking out of the rebellion, and con-
tinued to reside there until after the capture of the city. Dur-
ing the early part of April, 1862, he had purchased and stored
there several hundred bales of cotton. Apprehending danger
from the conflagration which might ensue in case the city was
captured, as then seemed imminent, he purchased a vessel
on which he stored the cotton and anchored it in an adjacent
lake out of harm’s immediate way. . Here, lying quietly at
rest, the vessel was seized by a United States ship of war:
soon after the city fell. The vessel and cargo were libelled
as prize of war in the United States court at Key West, but
restored to the claimant, Cooke, by its decree. The United
States appealed and the decree was affirmed.

The pledge given to neutrals by the general commanding
the invading army upon the establishment of military govern-
ment at New Orleans in 1862 has been mentioned. The Su-

1. 2 Wallace, 258.
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preme Court held that the general was fully warranted in
making that pledge. It comported with the policy of the
Government in suppressing the rebellion. Hence, after the
pledge was given, vessels and their cargoes belonging to neu-
trals residing in New Orleans and not affected by any attempts
to run the blockade, or by any act of hostility against the
United States after the publication of the proclamation con-
taining it, were regarded as protected by its terms. And
the pledge alone saved the property. The Supreme Court
treated as fallacious and without foundation in international
law the contention of counsel for Cooke that simply because
he was a subject of Great Britain his property had immunity
from capture under all circumstances. The vessel and the
cargo at the time of the purchase were enemy property. Did
the transfer to Cooke change their character in this respect?
He was, indeed, a British subject, but identified with the peo-
ple of Louisiana by long voluntary residence and by the rela-
tions of active business. Upon the breaking out of the war he
might have left the State and withdrawn his meauns, but he did
not think fit to do so. He remained more than a year engaged
in commercial transactions. Like many others, he seemed to
think that, as a neutral, he could share the business of the ene-
mies of the Nation and enjoy its profits without incurring the
responsibilities of an enemy. He was mistaken. He chose his
relations and had to abide their results. The ship and cargo
were as liable to seizure as prize in his ownership as they would
have been in that of any citizen of Louisiana residing in New
Orleans and not actually engaged in active hostilities against
the Union.!

166. Neutrals resident of conquered territory are amenable
criminally before either local criminal courts maintained at the
pleasure of the conqueror, or before military tribunals organ-
ized by his authority. In this respect they occupy a position
similar to that of enemy subjects under the same circumstances.
Yet practically there is an important difference between the

1. 2 Wallace, 275; Young 2. U. S, 97 U. S., pp. 60, 63.
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situations of these two classes, both of which owe temporary
allegiance to the military government. The position of the
neutral is the more eligible. Not until the laws of war are
transgressed could enemy subjects, with show of reason or hope
of success, appeal to the government of their permanent al-
legiance which can only secure an amelioration of their condi-
tion through harsh and forbidding measures of retaliation.
Neutrals have more liberty of action. They, with greater as-
surance of relief, appeal to their own government through repre-
sentations to the conquering State for justice and against
wrongs, real or imaginary, suffered at the hands of the govern-
ment of military occupation. Nor are neutral States, as a
rule, inclined to ignore complaints of their subjects domiciled
in foreign territory which has temporarily passed under the
rule of a friendly power.

167. In regard to transitory actions accruing to neutrals
under the circumstances here supposed, it seems that they are
in the same category with civilians, citizens of the government
of military occupation. Courts, as a rule, make no distinction,
so far as jurisdiction is concerned, between causes in which
the parties are foreigners and those in which they are subjects.
A court which is competent when the parties are subjects is
competent, other things being the same, when the parties are
foreigners. And while it is said that the principle has been
pushed too far, the practice of taking cognizance in all transi-
tory actions in which the defendant is summoned within the
jurisdiction is too deeply seated now to be shaken.!

168. In case the conquest is confined to the dominant
State, the question becomes interesting and important as to
waat efizazy is t> b2 givea t> julznzats r21lered in e su-
preme judicial tribunal of the now displaced government, but
which the disturbed condition of affairs prevented being given
effect in the country militarily occupied. This was a matter

1. Wharton, Conflict of Laws, Secs. 705, 707, 712; McKenna 7. Fish,

1 Howard, 241; Mitchell v. Harmony, 13 How., 137; Wharton, Inter-
national Law, Sec. 113.
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demanding attention in all the territories wrested from Spain
in consequence of the Spanish-American War of 1898 and its
incidents. It was settled by paragraph 1, Art. II., of the
treaty of peace, which provided that judgments rendered, in
either civil or criminal cases, in courts of last resort of Spain,
before the day of ratification of the treaty, should be regarded
as final, to be executed in due form, within the territory, and
by the rightful authorities. Judgments rendered after the
day of ratification were of no effect. Cases pending in the
courts of the territory militarily occupied were to be prose-
cuted to a finish, either there or in whatever courts the domi-
nant power should substitute for them.

One of the first acts of the respective military governors
was to organize a civil judiciary in the conquered provinces.



CHAPTER X.

RiGATS REGARDING PRIVATE PROPERTY.

169. Second in importance to cousiderations affecting the
personal relations of the enemy under military government
are those concerning his property. The ancient rule forfeited
alike the life and property of a captured enemy. With the
progress of civilization, particularly under the influence of
Christian precepts, the rigors of the rule have gradually been
relaxed.!

170. From the moment one State is at war with another
it has, strictly, even under the modern view, a right to seize
all enemy property and appropriate it to its own use or to
that of the captor’s.? The only care of the State in enforcing
this right is directed to seeing that neutral territory is not
violated.

171. In active warfare it ever will be an important prac-
tical question as to what military officials legally, under the .
laws of war, may seize property of enemy subjects. The mil-
itary governor should establish rules regarding this matter,
so drawn as to protect first the interests of the dominant power
and, as a close second to this, secure the people from illegal
exactions and unnecessary hardships. If this be not done,
the incidents of campaign, multifarious beyond conception,
speedily will render it necessary for subordinates to adopt
their own rules. If shelter be necessary and at hand, it
will be utilized rather than that the troops should be exposed
to the elements; if food and forage be needed, they will be
seized rather than that both troops and animals should go
hungry; and, on the principle of self-preservation, these de-

- * 1. Bluntschli, I., Sec. 29; Manning, p. 179. 2. Wheaton, Part IV.,
Sec. 346; Bluntschli, I. Sec. 7; 8 Cranch, 279; Twiss, p. 123; Manning,
p. 169; sbid., p. 182.
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tails will be attended to whether the commander-in-chief has
or has not issued orders on the subject. The immense advant-
age that results from his issuing regulations arises out of the
" fact that thereby he keeps these important affairs in his own
hands, preserves order throughout his jurisdiction upon prin-
ciples that he deems best suited to the actual circumstances;
gives his subordinat:s a rule of conduct to which they are
bound to conform, and protects the helpless people in their
rights.

Nor will the regulations of the commanding general be
limited to shelter, food, and forage, although these are inci-
dents to which ettention most often will be directed; they
will cover, at least by general rules, all the phases of military
events in the territory occupied, so that subordinates will un-
derstand their rights, duties, and obligations on all occasions.
The demands of active service in the field during a war of
magnitude with a foe worthy of our steel are apt to be terribly
exacting; and if the subordinate be not given a rule for his
guidance he of necessity will adopt one for himself.

172. We will first consider the case of private enemy
property. ‘This belligerent right may be enforced either by
confiscation, by summarily appropriating, taking the property
as booty, or, more formally, as contributions.1

173. Enemy property can be confiscated only in pursuance
of law, as the legislature must authorize before the Executive
Department can proceed to act.2 Confiscation in this view
is a formal proceeding. The term frequently is erroneously
applied to the mere military appropriation of enemy property,
as for instance the taking supplies for the use of the army,
or the destruction of it to prevent its falling into the enemy’s
hands. In proper cases such appropriation or such destruc-
tion is a rightful exercise of military power by the commander
in the field without thought of previous legislative sanction
being necessary. It is a proper proceeding under the laws of

1. Twiss, Law of Nations, p. 124. 2. 8 Cranch, 110,
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war. Itis in this view of the case that the Hague Conference
announced that private property cannot b« confiscated.1 In
considering the matter, therefore, of the laying violent hands
on enemy property, the case of cunfiscation should always be
carefully distinguished from that of military appropriation.
The former is carried into effect under the sanction of statute.
In the latter, while proper authority must be had in each in-
stance, yet the cases may vary from the taking fodder for his
horses by the non-commissioned officer in charge of a detached
corporal’s guard through varied gradations all the way up to
the whole army living off the country under the direct orders
of the commanding general; and in each instance the circu n-
stances of the appropriation will determine whether or not it
is a rightful exercise of power under the laws of war; and
this, whether the taking be styled appropriation, taking as
booty. or as contribution.

174. Writers on the laws of nations have given various
views as to the right to confiscate enemy property. Bynker-
shoek maintains the right without limitation, while Vattel in
important particulars denied it.2 But upon principle the right
would seem to be clear. The very object for which war is
wa ed would apparently give a belligerent a right to deprive
an enemy of his possessions or anything else which may aug-
ment his warlike strength. Each belligerent endeavors as
against the enemy to accomplish this in the manner most
agreeable to himself. So long as the principle that no force
is to be used which does not directly contribute to the success
of its arms is kept in view, why should not a belligerent at
every opportunity seize on enemy property and convert it to
his own use? Besides diminishing the enemy’s power, he aug-
ments his own and obtains at least a partial indemnification,
or equivalent, either for whit constitutes the subject of the
war, or for the expenses or losses incurred in its prosecution.s
But whatever may be the views with which publicists and

1. Sec. 3, Art. XLVI,, G. O. 53, A, G. 0.,%1902, 2. See Kent, 1., 56;

Vattel, Book III., Chap. 4, Sec. 63. 3 Manning, pp. 182-83.
—12—
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speculative writers may please their fancy, the practice of na-
tions is to assert and enforce the rule that confiscation is law-
ful. The many treaties existing between nations modifying
the right as to certain persons under particular circumstances
impliedly admit the integrity of the rule.:

175. “A conquering State,’”’ says Manning, ‘‘enters upon
the rights of the sovereign of a vanquished State; national
revenues pass to the victor, but the immovable property of
private individuals is not liable to be seized by the rights of
war. With regard to movable property the law is not so
moderate in its treatment; movable property is still consid-
ered as liable to seizure. This right the invader compounds
for requisitions and forced contributions; and, aslong as these
are supplied, all other movable property is respected by the
hostile force, except in towns taken by assault or as punish-
ment for enemy’s conduct.” He then points out, what ex-
perience has so often proved to be true, that requisitions reg-
ularly made in a hostile country have a great advantage over
pillage; to the invader, because it supplies him regularly; and
to the people, who have then to furnish only what the army

reasonably requires.2
176. The right to confiscate enemy property has been ju-

dicially determined. In the case of Brown v. the United States
the principle was assumed by the Supreme Court that war gave
a belligerent the right to seize the persons and confiscate the
property of the enemy wherever found; and while the mitiga-
tions of this rigid rule, which modern practices have intro-
duced, might more or less affect the exercise of the right, they
could not impair the right itself. That remains perfect, and-
when the sovereign authority shall choose to bring it into
operation, the judicial department gives effect to its will.
Until that shall be expressed, the judicial power of condemna-
tion does not exist. In the opinion of the court, the power of
confiscating enemy property is in the legislature, and without
a legislative act authorizing confiscation it could not be judi-

1. Kent, I, p. 56, note 1. 2 Pages 182-83.
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cially{condemned; further, that the act of Congress of 1812,
declaring war against Great Britain, was not such an act;
something further was necessary. 1

The property in this case was on land, was that of a British
subject, was located within the territory of the United States,
and was in the custody of an American citizen. The court
held that the rule for the case must be one that could be ap-
plied to all private property. Having decided that such prop-
erty was subject to forfeiture by the law of nations, the only
question remaining was one of municipal or constitutional law;
that is, of the validity and authority of the proceedings under
the Constitution of the United States. In interpreting the
Constitution the court, on points of public and general interest,
looked at it in the light of international law. Viewed in that

light, the existence of war could not be held by its own force

and vigor to transfer the title in enemy property to the United
States; it only clotbed the Government with the right to con-
fiscate or not at its option.

The court divided upon the consequences of this doctrine.
Judge Story, with the minority, held that the right to confiscate
existing, the power to enforce confiscation in each case belonged
to the Executive Department of the Government as an applica-
tion of known rules of war. It was in this view of the case a
part of the same power under which the Executive, on the dec-
laration of war, establishes blockades, orders the capture of
enemy property at sea, and of contraband goods. But the
majority held that the Executive could not order confiscation
unless the will of the nation to that effect had been expressed
by the authoritative organ, which was Congress.

This decision asserted tbe right to confiscate private prop-
erty of enemy subjects contrary to much modern practice
and authority. The point that was gained over tha ancient and
violent rule consisted in the rendering a special act of Congress
nscessary to authorize confiscation. 2

1. $Crench, 110. 2. Wheaton, Part IV,, Sec. 304, Daaa’s note, 156;
Kent, 1., 6n
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177. Confiscation of private enemy property, which is thus
judicially determined the modern laws of war sanction, is not
for punishment of crime. It results from the relation of the
property to the opposing belligerent; a relation in which it has
been brought because of its ownership. It is immaterial
whether the owner be an alien or a friend or even a citizen or
subject of the power that appropriates the property. A resi-
dent of a hostile country whatever his nativity or sllegiance
is regarded as a subject of that country, and is considered by
that residence as having a hostile character impressed upon
him.1 His property is liable to confiscation under the laws of
war regardless of nationality. The whole doctrine of confisca«
tion is built upon the idea that it is a means of coercion, which,
by depriving an enemy of property, whether located within
his territory or outside of it, impairs his ability to resist the
appropriating government, while at the same time it furnishes
the latter with means for carrying on the war. Hence any
property which the enemy cun use, either by actual appro-
priation or by the exercise of control over its owner, or which
the adherents of the enemy have the power of devoting to the
enemy’s use, is a proper subject of confiscation. 2

178. Such is the rule when war is waged between inde-
pendent States. ‘The rights of confiscation are the same in the
case of civil war. The general usage of nations regards such
a war as entitling both the contanding parties to all the rights
of war each us against the other, and even as it respects neutral
nations.3 Certainly because the war is civil the legitimate
government is shorn of none of those rights which belong to
belligerency. It would be absurd to hold that while in a for-
eign war enemy property may be captured and confiscated
as 2 means of bringing the struggle tc a successful completion,
ic a civil war requiring quite ss urgently the use of a1l available
means to weaken those in arms against the legitimate govern-
ment, the right to confiscate property which may strengthen

1. The Venus, 8 Cr., 279 2. Miller 1, U. S,, 11 Wall,, pp. 305-06.
3 Wheaton, Part JV,, Chap. 1, Sec. 296.
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the rebels does not exist. There is no such distinction to be
made. Every reason for the allowance of a right to confiscate
in case of foreign wars exists in full force when the war is do-
mestic or civil.

179. The power of Congress to legislate regarding confisca-
tion of enemy property is found in that clause of the Constitu-
ticn granting th: lagislature power to make rules concerning
captures on land and water.1 It is a branch of what the Su-
preme Court of the United States has called ““the war powers of
the Government.” TUpon the exercise of these powers no re-
strictions are imposed. They include the power to prosecute
war by 21l means in which it legitimately may be waged. If
there were any doubt as to this, including the right to seize
and confiscate all property of an 2nemy, it is set at rest by the
express grant of the power mentioned to make rules respecting
captures. 2

180. During the foreign wars waged by the United States,
under the government of the Constitution, no acts of Congress
have provid:d for the confiscation of enemy property. That
property has indeed been appropriated. But it was done under
the directicn of the Executive Department in conformity with
the laws of war. During the Civil War, however, this power
of Congress was freely and firmly exercised. Yet so benig-
nantly was it used as to excite admiration for the magnanimous
measures of government at a time when it was engaged in a
desperate struggle for existence. Judicial decision advanced
at equal pace with legislative action, making a clear path for
the guidance of those upon whom may devolve hercafter the
duty of determining the belligerent policy of the nation.
“Property in insurgent States,”” said the Supreme Court in
United States v. Klein, 3 “may be distributed into four classes.
1st, that which belonged to the hostile organizations or was em-
ployed in actual hostilities on land; zd, that which at sea be-
came lawful subject of capture and prize; 3d, that which be-
came the subject of confiscation; 4th, a peculiar description,

1., Act L Sec. 8, clause 10, 2.11 Wallace, 305. 3. 13 Wallace, 136.
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known only in the recent war, called captured and abandoned
property. The first of these descriptions of property, like prop-
erty of other similar kinds in ordinary internatioual wars, be-
came, wherever taken, ipso facto, the property of the United
States. The second comprehends ships and vessels with their
cargoes belonging to the insurgents or employed in aid of them;
but property in these was not changed by capture alone, but by
regular judicial proceeding and sentence. Almost all the prop-
erty o’ the people in the insurgent States was included in the
third description, for after sixty days from the date of the
President’s proclamation of July 25, 1862,1 all the estates and
property of those who did not cease to aid, countenance, and
abet the rebellion became liable to seizure and confiscation, and
it was made the duty of the President to cause the same to be
seized and applied either specifically or in the proceeds thereof
to the support of the army.2 But it is to be observed that
tribunals and proceedings were provided by which alone such
property could be condemned, and without which it remained
unaffected in th: possession of the proprietors.”

181. The first act authorizing the confiscation of property
was that of August 6, 1861.s [t provided that if, during the
then existing or any future insurrection against the govern-
ment, after proclamation by the President that the laws of the
United States are opposed by combinations too powerful to be
suppressed by the ordinary machinery of government author-
ized for that purpose, then all that property of whatsoever
kind or description used with the consent of the owner to
further the interests of the insurrection should be lawful sub-
ject of priz: of capture wherever found, and it was made the
duty of the President to cause the same to be seized, confiscated,
and condemned. Proceedings for condemnation were to be
prosecuted by the Attorney-General or District Attorneys of
the United States where the property might at the time be, and
before a district or circuit court of the United States having

I, 12 Statutes at Large, p. 1266. 2. Act July 17, 1862, 12 Statutes
at Large, 590 3. Chap..60, 12 Statutes at Large, 319.
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jurisdiction of the amount. The act extended to all descrip-
tions of property, real or personal, on land or on water. The
Supreme Court decided that its enactment was in virtue of
the war powers of the governm:nt. It defined no crime. It
imposed no penalty. It declared nothing unlawful. It was
not, tharefore, a mere municipal regulation for the punishment
of crim2. It was aimed exclusively at the seizure end con-
fiscation of property used, or intended to be used, to aid, abet,
or promote the rebellion, then a war, or to maintain the war
against the government.! It treated the property as the
guilty subject. )

The second confiscation act was that of July 17, 1862.2
The fifth section enacted that to ensure the speedy termination
of the rebellion it was made the duty of the President to cause
the seizure of all the estates and property, money, stocks,
credits, and effacts of any person thereafter acting as an officer
of the rebel army or navy, President, Vice-President, member
of Congress, judge of any court, cabinet officer, foreign minis-
ter, commissioner or counsel of the so-called Confederate States,
anyone acting as governor, member of a convention or legisla-
ture, or judge of any court of any of the so-called Confederate
States, or any person who, having held an office of honor, trust,
or profit under the United States should thereafter hold an
office in the so-called Confederate States, or any person there-
after holding office or agency under the z2uthority of the said
States or any of them, cr anyone in the loyal portions of the
United States who should thereafter assist and give aid and
comfort to the rebellion, and to apply and use the same and
the proceeds thereof for the support of the army of the United
States. The sixth section provided that 2ll persons other than
those before named, within any State or Territory of the United
States being engaged in armed rebellion rgainst the govern-
ment th reof, or aiding or abetting such rebellion, and not
ceasing so to do a2nd returning to his zllegiance within sixty

1 11 Wallace. 308. 2. Chap. 105, Secs. 5, 6, 12 Statutes at Large,
Pp. 590-91
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days after proclamation duly made by the President, should in
like manner forfeit his property. Proceedings tn rem. for the
condemnation of such property were to be pursued before
any district court of the United States, of the District of
Columbia, or a Territorial court where any of the property
might be found. :

These two confiscation acts were carefully and elaborately
considered by the Supreme Court, and pronounced constitu-
tional.1 Inso far as they provided for the confiscation of reb.l
property it was remarked that they were an exercise of the war
powers of the government, and not of its sover:ignty or muni-
cipal power. Consequently they were not in conflict with the
restrictions of the fifth and sixth amendments. Those who
were engaged in acts of rebellion within the purview of these
acts were enemies of the United States under the law of nations.
They were therefore subject to all laws applicable to such
enemies, including those for the confiscation of property.
Whatever may be true in regard to a rebellion of lesser magni-
tude it must be that when it has become a recognized war
those who are engaged in it are to be regarded &s enemies.
Nor were those zlone enemies who were inhabitants of the rebel
States. In a foreign war those who reside in enemy territory
are not alone enemies. It is true that the presumption is that
all such residents are enemies, even though not participants
in the war and though subj:cts of a neutral State, ar even
subjects or citizens of the government prosecuting the war
against the State within which they reside and whan mijlitary
government is astablished. But that does not exhaust the
list of those who may be considered enemies and proceeded
against accordingly. Those may be enemies under the laws of
nations who are not risidants of the 2nemy territory. They
may be more potent and dengerous foes than though they were
such residents. By uniting themselves to the enemy’s cause
they cast in their lot with his. They cannot be permitted to

1 Miller v. U. S., r1 Wallace, 208.
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claim examptions which the subjects of the enemy do not pos-
sess. Depriving them of their property is a blow against the
hostile power quite as effective, tending as directly to weaken
the belligerent with whom they act, as would be confiscating
tha property of a non-combatant resident. This is th2 estab-
lished law of nations in case of a foreign war. Those are
placed in the category of enemies who act with, or aid or abet
or give comfort to the opposing belligerent, though they may
not be residents of enemy territory. The court therefore
concluded that all the classes of persons described in the pre-
ceding confiscation acts were enemies within the laws and
usages of war, because the principles applicable in case of a
foreign, determine likewise who are enemies in a civil war.
Therefore, not only those who resided in the insurrectionary
States, but those who inhabited loyal districts, yet who assisted,
aided, and gave comfort to the rebellion, were enemies whose
property was subject to confiscation in the manner pointed
out in the acts.1

It is particularly worthy of notice that, in no instance, was
property to be confiscated under the terms of these acts except
upon the condemnation by decree of the civil courts.

182. The confiscation acts were rendered necessary by the
obstinacy and magnitude of the resistance to the supremacy of
the national authority. To overcome this resistance and to
carry on the war successfully the entire people of the States in
rebellion, as well as those in loyal States who sided the rebellion,
were considered public enemies.2 But it was well known that
many persons in the rebel States whom necessity required
should be treated as enemies were in fact friends, and adhered
with fidelity to the national cause. Compelled to live among
those who were combined to overthrow the government, those
of this class who lived in inswrrectionary territory were liable
at all times to be stripped of their property by rebel authori-
ties. Although technically enenies, the National Government

1. 11 Wallace, pp. 306-13. 2. See ante, and Miller v. U. S., 11 Wallace,
PP. 306-13; U.S. v. Anderson, 9 Wallace, p. 64. o i



186 MILITARY GOVERNMENT AND MARTIAL LAW,

resolved in every way possible to treat them as friends.! No
more acceptable method of doing this could be devised than
one which would secure them remuneration for their property
- sacrificed during the progress of the wer. This was done by
the act of March 12, 1863, commonly known as the abandoned
and captured property act.?

183. As the war progressed the Union forces in the field
captured much property and much remained in the country
when the enemy retreated without apparent ownership. It
was right that all this property should be collected and disposed
of. While providing for this Congress recognized the status
of the loyal Southern people, and distinguished between the
property owned by them and the property of the disloyal.
By the act just mentioned the Government was constituted a
trustee for so much of the property as belonged to the former
class, and, while directing that all should be sold and the pro-
ceeds paid into the Treasury, gave to this class 2n opportunity,
at any time within two years after the suppression of the re-
bellion, of bringing suit in the Court of Claims and establishing
their right to the proceeds of that pertion of it which they
owned, requiring from them nothing but proof of loyalty and
ownership.3 This beneficent me:sure was indeed general in
its terms, protecting clike 1l loyal owners of property whether
residing North or South, but the moving cause prompting to
it was the trying situation of loyal Southerners, who, amidst
greatest difficulties, heroically zdhered to the Union cause,
and practically it was for their benefit alone that the law
was enacted. ‘

The property thus abandoned or captured was to be col-
lected by special agents of the Treasury, and the only property
so abandoned or captured in the insurrectionary districts not
made subject to collection in this manner was that which
either had been used or was intended to be used for waging
or carrying on war against the United States, such as arms,

1. Instructions to U, S. Armies in the Field, Sec. 10, clauses 7, 8. 2.
Chap. 120, 12 Statutes at Large, 12, 820." 3. 9 Wallace, p. 65.
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ordnance, ships, steamboats, or other water-craft, and the
furniture, forage, military supplies, or other munitions of war.

This last description of property upon coming into the pos-
session of the Union authorities was at once under the laws of
war forfeited to the United States. Nor did the act of March
12, 1863, apply to any lawful maritime prize by the naval
forces of the United States; but all persons in the military ser-
vice, without distinction, and members of the naval service
upon the inland waters into whose possession such abandoned
property, as cotton, sugar, rice, or tobacco should come, were
required to turn the same over to the special agents of the
Treasury, before mentioned. It was further provided that all
property coming into loyal from insurrectionary districts,
through or by any other persons than these agents or a lawful
clearance by the proper Treasury official, should be confiscated
to the use of the Government. While the confiscation acts
were considered penal, that now under consideration has been
regarded as remediul in its nature, and has universally received
an interpretation by the Supreme Court of the United States
in accord with the generous spirit which prompted Congress
to pass the law.1

184. The acts of August 6, 1861, and July 17, 1862, before
cited,? provide for confiscating private property only. In no
instance were titles divested unless in pursuance of a judgment
rendered after due legal proceedings. The Government recog-
nized to the fullest extent the modern law of nations which
exempts private property of non-combatant enemies froin
-capture as booty of war. Even the right to confiscate property
under these acts was sparingly exercised. The cases were few
indeed in which the property of any not engaged in actual
hostilities was subjected to seizure and sale.3

185. The duty of determining what enemy property is
subject to confiscation rests exclusively with Congress; still,

1 6 Wallace, p. 56; ibid., p. 531; 131bid.,, p.138. 2. Sec. 181, ante,
3. U..S.v Klein, 13 Wallace, p. 137.
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as under the laws of war, a commander has an unquestioned
right to seize and appropriate to the public service the private
property of enemies, as well as public property of the oppcsing
. belligerent, when emergencies demand the exercise of that
power, it beccmes under military government an interesting
question as to where the boundary line lies between this ex-
clusive power of Congress and the rights of the commander
under the laws of war. The right to confiscate does not belong
to any military commander. He has no original authority
in the premises. If he confiscate property at all it will be
pursuant to the provisions of statutory law, and not the laws
of war. .
186. The decision of the Supreme Court declaring illegal
the action of the military commander at New Orleans who
attempted in 1863 to confiscate certain moneys cr credits held
by the banks in that city for the benefit of rebels or rebel cor-
porations, has been mentioned.1 The decision was based upon
two grounds: first, because of the pledge given by the captor in
taking possession the city that rights of property of whatever
kind would be held inviolate, subject only to the laws of the
United States, and the order in question was a violation of that
pledge; second, because it was an attempt to confiscate private
property and not a seizure for the immediate use of the army,
nor an attempt to seize it flagrante bello. The pledge men-
tioned did not exempt property from liability to confiscation if
in truth it was enemy property; but after it was given,
private property there situated was not subject to military
seizure as booty of war. “But admitting as we do,” said the
court, ‘‘that private property remained subject to confiscation,
and also that the proclamation [of the captor of the city] ap-
plied exclusively to the inhabitants of the district, it is unde-
niable that confiscation was possible only to the extent and in
the manner provided by the acts of Congress of August 6, 1861,
and July 17, 1862. No others authorized the confiscation of

t Anfte, Sec. 24,
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private property, and they prescribed the manner in which
alone confiscation could be made. They designated Govern-
ment agents for seizing enemy’s property, and they directed
the mode of procedure for its condemnation in the courts.
The system devised was necessarily exclusive. No authority
was given a military commandant as such to effect any con-
fiscation. And under neither of the acts was the property of
a banking institution made confiscable.”

187. Congress is authorized to make all rules concerning
property of every kind captured either from individual enemies
or from the opposing belligerent government. But the Exec-
utive Department, as its officers command the armies in enemy
territory, must judge of the measures essential to success; and
unless restrained by legislation, they have only to consider
whether their measures are in accord with the acknowledged
laws of war. Upon them rests responsibility for the success of
the national arms, beating the enemy in the field, overrunning
his territory, and destroying the sources of his power. They
are indeed forbidden to confiscate enemy property unless pre-
viously authorized by law. If the legislature interposes, its
mandate must be obeyed. But if this be not done commanders
under the laws of war are permitted to appropriate enemy
property which may come into their possession, if either the
exigency of the public service demands or expediency counsels
it as a means to the successful prosecution of hostilities. This
is one of the fundamental powers which attaches to a com-
mander conducting a campaign in enemy country. If aught
be disapproved by the legislature, it is within their power to
narrow the field within which belligerent rights shall be exer-
cised. TUntil such limits be assigned, the President and mil-
itary commanders under him must have every authority
which the laws of war attach to their stations to be used in
their sound discretion. ,

Without this power the Executive Department would be
shorn of some of the most efficacious, even the indispensable
means of successfully prosecuting hostilities; and as to that
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department the nation has confided the duty of conducting all
military operations, it must be given the incidental powers
necessary to perform that duty with promptness and success.
This conclusion flows from well-recognized principles. The
whole executive power of the nation being vested in the Presi-
dent,who,in carrying on war,of necessity generally acts through
subordinate commanders, a sound construction of the Consti-
tution must allow to the President and these subordinates a
discretion with respect to the means by which the powers it
confers are to be carried into execution, and which will enable
them to perform their duties in the most effective manner.!

The rule has the sanction of practice in war, is confirmed by
the writings of publicists, and by decisions of the highest courts.
In September, 1862, a subordinate military commander in Lou-
isiana seized the private property of one of the inhabitants
for the use of the troops. Suit was entered against the officer,
and the cause finally coming before the Supreme Court of the
United States, that tribunal in the course of its opinion re-
marked: “There could be no doubt of the right of the army
to appropriate any property there, although belonging to pri-
vate individuals, which was necessary for its support or con-
venient for its use. This was a belligerent right which was
not extinguished by the occupation of the country, although
the necessity for its exercise was thereby lessened. However
exempt from seizure on other grounds private property may
have been, it was always subject to be appropriated when re-
quired by the necessities or convenience of the army, though
the owner of the property taken in such case may have had a
just claim against the government for indemnity.”? What
shall be the subject of capture, as against his enemy, is always
within the control of every belligerent. Whatever he orders
is a justification to his followers. He must answer in his
political capacity for all his violations of the settled usages of

1. Fleming v. Page, 9 How., p. 615. 2. 100 U. S,, p. 167.



RIGHTS REGARDING PRIVATE PROPERTY. 191

civilized warfare. His subjects stand behind him for pro-
tection.!

188. Nor can a greater mistake be made than to hamper
the movements of a commander by a too strict surveillance
exercised from a point far removed from the seat of war. It
is impossible from that distance to give due weight to the
winds of suspicion, of defeat, of success that sweep only to be
felt, though not seen, over the theatre of contest. On that
theatre alone in a really great war are mighty matters deter-
mined, and by the wager of battle. No more dangerous ex-
periment can be essayed than to criticise and from a distance
attempt to control the measures and movements of the re-
sponsible commander. It may pave the road to defeat or
mediocre results; it never can the road to victory and glory.

189. The government of military occupation has complete
control of lands and immovable private property of the enemy
in the occupied district. The fruits, rents, and profits issuing

1. 92 U. S., p. 19s.

NoTe.—On page 300, Volume 4, of his Memoirs, Napoleon raises this
question: Isa gencral-in-chief completely controlled by the order of a
minister or prince far from the fizld of operations, and ill informed or
uninformed of the latest posture of affairs? He argues against the
proposition.

1. If he undertakes to execute a plan which he considers bad and
likely to prove disastrous, he is criminal; he should make representations,
insist upon a change, nnd resign rather than become the instrument of his
men’s destruction.

2. The general-in-chief who, in consequence of superior orders, fights
a battle that he is certain to lose is criminal.

3. ‘The orders of the absent minister or prince are to be followed in
spirit; but they are not technically military orders to the general-in-chief
demanding passive obedience,

4. Military orders do not require passive obedience unless given by
a superior present at the time, knowing all attendant circumstances, listen-
ing to objections.

(The above situation described his conduct while in command in Italy
1796-97, when the Directory were writing him essays regarding his future
military operatinns.)
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therefrom and therefore under the control of that government,
whose officials may lawfully claim and receive them.! Im-
movable private property is not confiscable, and although the
conqueror might alienate it, the purchaser would not have a
good title unless the temporary became permanent conquest.?
It has generally been held, however, that contracts or agree-
ments which the military authorities may make with indi-
viduals regarding such property will be valid only so long as
these authorities retain control of it, and will cease on its res-
toration to or recovery by its former owner.® Without doubt
this is the general rule. In the nature of things contracts en-
tered into by the invader in territory he has overrun lose their
efficacy when his dominion ceases. :
190. Still, as was illustrated in the case of New Orleans v.
Steamship Company,* circumstances may render such con-
tracts valid even beyond that time. The Federal military
authorities held New Orleans from May 1, 1862, until March 18,
1866, when its control was transferred to the civil city author-
ities. Between these dates it was subject to military govern-
ment as a conquered foreign province.®* In the exercise of
his authority under the laws of war the commanding general
appointed a mayor of the city and certain boards for carrying
on municipal affairs. On July 8, 1865, this mayor, acting con-
jointly with the boards mentioned, made a lease of certain
city property for the term of ten years. Though not so directly
expressed, yet in fact this was, and was well understood to be,
the act of the government of military occupation. When,
therefore, the civil authorities resumed control this lease had
yet nine years and three months to run. The city now essayed
to oust the lessees. It was claimed that the government of
military occupation, and therefore the military mayor and
boards, its appointees, had no authority to make such a lease;

1. Halleck, Chap. 32, Sec. 4. 2. Manning, pp. 182-83. 3. Vattel,
Book III., Chap. 13, Secs. 197, 198; Opinions Attorney-General, Vol 22,
P. 410. 4. 20 Wallace, p. 387. 5. Ibid., p. 393; 2 Black, p. 636; 3
Wallace, 417; 6 sbid., p. 1.
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that whatever rights or powers they possessed ceased with
the termination of military rule; and that they could no more
create an interest to last beyond that time than could a tenant
for years create one to last beyond his term. But the Supreme
Court held that the lease was good. It was not to be disputed,
the court observed, that the government of military occupa-
tion might appoint all the necessary officers under it and
clothe them with necessary authority to carry on its affairs.
It might prescribe the revenue to be raised and direct their
disposition. It could do anything to strengthen itself and
weaken the enemy. The laws and usages of war form the only
limit to the powers that can be exercised‘in such cases. Amidst
such surroundings those laws and usages took the place of the
laws and Constitution of the United States as applied in times
of peace.

Granting, however, that the lease of this property during the
continuance of the military possession of the United States
was within the scope of military authority, it was claimed by
the restored city authorities that when military control termi-
nated the lease fell with it. The Supreme Court decided
otherwise. *'We cannot,” said that court, ‘‘take this view of
the subject. The question arises whether the instrument was a
fair and reasonable exercise of the authority under which it
was made. A large amount of money was to be expended and
was expended by the lessees. The lease was liable to be
annulled if the expenditures were not made and the work it
called for done within the time specified. The war might last
many years, or it might at any time cease, and the State and
city be restored to their normal condition. The improvements
to be made were important to the welfare and prosperity of the
city. The company had a right to use them only for a limited
time. The company was to keep them in repair during the life
of the lease, and at its termination they were all to become the
property of the city. In the meantime the rental of eight
thousand dollars a year was to be paid. When the military
authorities retired the rent-notes were all handed over to the

18—
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city. The city took the place of thefUnited States and suc
ceeded to all their rights under the contract.1 The lessees be-
came bound to the city in all respects as it had before been
found to the covenantees in the lease. The city thereafter
collected one of the notes subsequently due, and it holds the
fund without an offer to return it while conducting this liti-
gation. It is also to be borne in mind that there has been no
offer of adjustment touching the lasting and valuable improve-
ments made by the company (lessees), nor is there any com-
plaint that the company has failed in any particular to fulfill
their contract. We think the lease was a fair and reasonable
exercise of the power vested in the military mayor and the
two boards.” 2

Unquestionably this "opinion, whatever its merits in the
abstract, is not strictly in accord with the generally accepted
authorities regarding the time-limit of contracts entered into
by military officials under military government. The court
did not question the soundness of the principle contended for
by these authorities, that such contracts cease with the power
which creates them. But the peculiar features of the case were
held to be sufficiently striking, the claims of the lessees to rest
so clearly and firmly on justice and equity as to remove their
cause from the operation of the general rule.

191. The laws of nations, it has been said, are based on
common sense, and the laws of war are a branch thereof.s
This opinion of the Supreme Court rests on reason. It should,
therefore, be considered as establishing the rule applicable to
this and similar cases whatever the nation involved and wher-
ever the military force be employed. The laws of nations are
not inflexible, like the rescripts of the Roman emperors.
‘While possessing the stability of a recognized code, they change
with circumstances, improve with time, and adapt themselves
to the intellectual and material progress of peoples. When,
therefore, as in this instance, the teachings of the past are at

1. U.S. 2. McRea. 8 Law Reports, Equity Cases, p. 75. 2. 20 Wal.
lace, pp. 394-95. 3. 2 Black p. 667.
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variance with the better thought of the more enlightened
present, it is not only allowable, but it is eminently proper
that the former should be disregarded and the law be estab-
lished upon principles in keeping with the more advanced
state of society.

It happened in this instance that the court pronouncing the
opinion was the supreme judicial tribunal of a State which had
recently triumphed over rebellion. It was in an insurrectionary
district involved in this rebellion that the military government
was established, the proper limits of whose authority was in-
volved in the questions here decided. That rebellion failed
and the district thus subject to a military government was
again and permanently brought under the undisputed dominion
of the parent State. The vanquished had no alternative but
to accept the edict of the conqueror thus judicially expressed.
But the opinion rests upon better and firmer ground than this,
It is founded upon principles of common honesty and public
utility. It shows the necessity, even amidst the trying scenes
of war, of good faith between those who confer and those who
accept benefits flowing from public-spirited enterprises. 1

192. Cobbett states that although acts done in a country
by an invader cannot be nullified in so far as they have produced
effects during the occupation, they became inoperative so soon
as the legitimate government is restored. He instances the
case in the Franco-German War of a wood contract entered
into by the Germans with certain parties to cut wood in French
forests. Peace found the contract incomplete. The question
arose, should it be completed under the original covenant?
The contractors desired to complete it, and they urged that the
German government, having acted within their right in making
the contract, the restored French government ought to permit
it to go on to completion. The latter held that this restoration
annulled the contract. They made in the supplemental con-
vention of 11th December, 1871, a declaration to that effect,

1. Opinions Attorneys-General, Vol. 23, p. 562; ibid., Vol. 22, p. 545;
thid., Vol. 22, p. 410.
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which was treated by the Germans as conforming to correct
principles. 1

193. An interesting case arose in Luzon, P. 1., in connec-
tion with the Dagupan Railroad. 1t was a foreign corporation
having, as alleged, $5,353,700.89 invested. ‘The Spanish gov-
ernment had agreed to secure it 8 per cent on the investment,
including earnings of road. On the question that the United
States succeeded to the sovereignty of Spain there, the corpora-
tion wished the former to make this guarantee good, but the
proposition was rejected. The United States Commissioners
at Paris expressly refused to include a clause in the treaty
of peace binding their Government to assume the colonial
pecuniary obligations of Spain. But the Attorney-General
expressed the opinion that the provinces of Luzon, through
which the railroad ran and which were benefited by it, and
also the permanent Philippine government, were equitably
bound to meet the obligations.

During the period of the military government this railroad
was seized, the government making fair. compensation for its
use, wear and tear.2

194. No restriction exists to prevent the commanding gen-
eral in enemy territory from subsisting his army on supplies
gathered there, or appropriating property which in any wise
is useful for military purposes. The experience of every army
which penetrated enemy country during the rebellion bears
testimony to this fact. While property might not be confis-
cated—that is, seized to be sold and the proceeds turned into
the national Treasury, everything that was necessary for the
sustenance, transportation, clothing, and bivouacing of the
troops was appropriated without question. What compen-
sation, if any, shall be given those whose property is taken it
is for the dominant power to determine.

195. Administrative acts taken by the military government
having no political signification generally remain in force

1. Page 141; see also Hall, p. 149etseq. 2 Opinions Att'y Gen., Vol.
23, p. 181; Magoon, p. 179.
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after it has ceased. This is true of administrative acts in this
narrower meaning—financial, economical, educational—as
well as of judicial acts, judgments in civil and criminal pro-
ceeding. As the law of war authorizes the military govern-'
ment to regulate and conduct the administration, and as it is
necessary to the general public interests that matters of detail
should be transacted, and as finally there is no political consid-
eration in the way, the recognition of that which has been ex-
ecuted is a consequence of the continuation of law and of the
uninterrupted exercise of administrative functions. The an-
nulling of all judgments rendered in the interval by courts,
the personnel of which has perhaps been changed, or repudia-
tion of decisions of the newly-filled offices of finance or police,
would be a misconception of the true principle and would
create numberless complications. 1

196. In times past it was a common practice for European
nations to apportion out certain of the spoils of war on land,
as it is everywhere done on sea, to the soldiers as an incentive,
apparently, to bravery.2 The wars springing out of and fol-
lowing the French Revolution afford many illustrations. But
since then public sentiment has set in strongly against the
practice; and it is believed that recent wars, particularly
among the Christian nations, present few examples of the so}-
diery being stimulated to exertions by so objectionable methods.

197. In the United States service the disposition of property
taken from the enemy is regulated by statute. The Articles of
War direct that all public stores so obtained shall be secured
for the public service, and for neglect of this the commanding
officer is answerable;3 while death or such other punishment
as a court-martial shall direct is denounced against any officer
who quits his post or colors to plunder or pillage.4 This has
ever been the law as applicable to the United States Army,
and being embodied in the British Articles of War, these rules
were obligatory upon the colonial forces before the American

1. Bluntschli, Laws of War, 1., Sec. 222. 2. Vattel, Book 1II., Chap.
IX,, Sec 164. 3. 9 Art, of War, 4. XLII., Art. of War.
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Revolution. Similar rules were enforced with rigid exactness
during Rome’s greatest prosperity. The soldier was obliged
to bring into the public stock all the booty he had taken.
This the general caused to be sold, and after distributing a
part among the soldiers according to rank, he consigned the
residue to the public treasury.1 It is true that the practice of
dividing up booty was here legalized, but the more important
principle was inflexibly enforced that all property taken
from the enemy belonged primarily to the State. If any
soldier partook of the spoils of war it was through the favor
of the State. In this way that ruthless robbery which has
disgraced some modern wars, notably in the Spanish Penin-
sula at the beginning of this century, when beauty end booty
were deemed to belong of right to him who could first lay
violent hands upon them, was avoided with all its barbarism
and demoralizing influences.

198. The practices of modern times have tended to soften
the severity of warlike operations on land.2 This is illustrated
in the orders of the President of the United States of July 22,
1862, directing all military commanders within certain of the
States then in insurrection, in an orderly manner to seize and
use any property, real or personal, which might be necessary
or convenient for their several commands as supplies or for
other military purposes. While such property might be de-
stroyed in the attainment of proper military objects, this was
never to be done in malice. 3

Even this, however, was carrying the principle of appropri-
ating enemy private property beyond what is considered by
some writers as properly permissible.4 ‘“The general usage
now is,” says Kent, ‘‘not to touch private property upon land
without making compensation, unless in special cases dictated
by the necessary operations of war, or when captured in places
carried by storm and ‘which repelled all the overtures for a ca-

1. Vattel, Book II1., Chap. g, Sec, 164. 2. Wheaton, Sec. 355; Keut,
1., pp-92 93; Woolsey, Sec. 136. 3. G.O. 109, A. G. O,, 1862. 4. Kent,
1., 91.
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pitulation.” But this question is one of expediency rather
than of law.1 The appropriating power may not have the
funds to pay for supplies. It may have come to that point
in its financiel affairs when the rule that war must be made
to sust 1in war is all that is left to it. The French empire was
reduced to these straits during the latter part of the wars of
Napoleon. So in great degree was the government of the
United States, judging from the :bove quoted order in the
early stages of the Civil War. It is 3 matter of comimon
history that on every theatre of operatiuns the rule established
by that order governed the various commanding generals of
the Union forces in supplying their armies, in part at least,
from the resources of the enemy country. In the greet cavalry
raids, which have become a proininent feature of recent wars,
where large mounted foices traversing extensive parts of
enemy territory essav to break up his comnmunications, de-
stroy his sources of supply, and so to paralyze his manufac-
turing industries, it is essential that sustenance shall, so far
as practicable, be gatheied fiom the district comprising the
field of operations. In such cases the requisite celerity of
movement renders this course absolutely necessary. In the
slower m-vements cf large armies the same necessity for sub-
sisting off the enemy’s country may not exist, yet the plan
may be resorted to as a matter of public policy.

199. It will be conceded by all familiar with the practice
of arinies in the field, as well as the views of writers of authority,
that the Hague Conference of 1899 extended the principles that
should govern amidst the clash of arms to the verge of safe
amelioration. It had scarcely adjourned until the China
Relief Expedition seemingly gave the more important sig-
natory powers opportunity to put their humanitarian theories
to the test. Unless the troops have been much maligned,
the practical reality fell far below the elevated stand taken
in the conference in this behalf.

1. Kent, 1, 92 (b); Bluntschli, Laws of War, 1., Secs. 7, 143, 144.
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200. There is a distinction between the rights of property
captured on sea and on land. The nice questions with regard
to the right to appropriate the latter which have troubled
governments and their generals have not arisen concerning
sea captures. The object of maritime warfare is the destruction
of the enemy’s commerce and navigation. Capture and de-
struction of private property at sea has ever been deemed
essential to that end, and it is allowed to the fullest extent
by the law and practice of nations. A determined effort has
been made by many eminent authorities to modify the rule
as to property on lend, and to some extent successfully. The
manner in which the results of such efforts manifest themselves
1s in a gredual moulding of public and official opinion in favor
of more liberal treatment of the enemy. The view is gaining
giound that wanton destruction or useless appropriation of
ptrivate prepertv on land should not be permitted. While there
is nothing to absolutely prevent it, the practice is universally
condemned among civilized nations, and gradually is becoming
obsolete, Nothing definite or inflexible is determined by this;
the rule of appropriation is left to vary with circumstances,
and yet the position of non-combatants and others in enemy
country hos been greatly ameliorated through these instru-
mentalities.

201. The laws of war recognize certain modes of coercion
as justifiable. They may be exercised upon material objects
or upon pessons. The former may be a preferable mode.
The taking of private property is an illustration of this. When
lawfully taken it is because it is of such a character or so sit-
uated as to make its capture a proper means of coercing the
opposing belligerent. If he have an interest in the property
which is available to him for the purpose of war, it is prima
facie a subject of capture. He has such an interest in all con-
vertible and mercantile property either within hjs control or
belonging to persons who are living under his control, and
this whether it be on land or sea; for it is a subject eitber of
taxation, contribution, appropriation, or confiscation. The
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policy of modern times, as just mentioned, has been to estab-
lish_;the rule that on land property will not.be taken if it be
not liable to direct use in war.1 Some of the reasons for this
arefthe infinite varieties of such property—from things almost
sacred to things purely mercbantable; the difficulty of dis-
criminating among these varieties; the need of much of it to
support the lives of the inhabitants; the unlitnited range of
places and objects that would be open to the inilitary; and
the moral dangers attending searches and captures in house-
holds and among non-combatants. 2

The rule extends to cases of absolute and unqualified con-
quest. Even when the conquest of a country is confirmed by
the unconditional relinquishment of the sovereignty of the
former owner, there can be no general or partial titansmutation
of private prupetty in virtue of any 1ights of conquest. Private
rnghts and private property, both movable and immovable, are
in general unaffected by the operations of war.

202. Such is the tenor of the instructions for the United
States Armies in the field. Here it is announced that the
United States acknowledges and protects in hostile countries
occupicd by them religion and morality, strictly private prop-
erty, the persons of the inhabitants, especially those of women,
and the sacredness of domestic relations. Offénders against

"these rules are rigorously punished. But the rule does not in-
terferc with the right of the invader to tax the people or their
property, to levy forced loans, to billet soldiers, or to appropri-
ate property, especially houses, lands, boats, ships and churches,
for temporary and military uses. Private property, unless
forfeited by crimes or by offences of the owner, is to be seized
ouly by way of military necessity for the support or other
benefit of the ariny. If the owner has not fled the commander
will give receipts for it with a view to possible indemnity.

203. To the most generous construction of the rule that
private enemy property is not to be taken without compensa-

1. Bluntschli, 1., Sec. 144; Woolsey, sth ed., Sec, 126. 2. Wheaton,
Part IV., Sec. 355, Dana’s note, p. 171.

V
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tion there are certain well-established exceptions. There may
be others, but certainly the following are generally recognized.:
First, seizures by way of penalty for military offences; second,
forced coutributions for the support of the invading armies, or
as an indemnity for the expenses of maintaining order and af-
fording protection to the conquered inhabitants; third, prop-
erty taken on the field of battle ur in storming a fortress or
town.1 To these may be added o fourth, namely, if the private
property, like cotton during the American Civil War, forms
one of the main reliances of the enemy for procuring war-like
resources. 2

204. ‘‘In the first piace,” observes Halleck, ‘‘we may seize
upon private property by way of penalty for the illegal act of
individuals or of the community to which they belong.” Thus
the property of one who offends against the laws of war is
seized without hesitancy. And as before stated, if the illegal
act of an individual enemy cannot with certainty be brought
home to him and punishment ineted out to the guilty party,
the community in which he lives and which affords him am
asylum must pay the penalty. This was a very common
practice during the American Civil War and the Franco-
German War of 1870. It is nothing more than an application
under the laws of war of the common-law principle which held
the hundred responsible for robberies or felonies unless the
criminal was apprehended and lodged in the hands of the civil
officers.a So if the offence attach itself to any particular
community or town, all the citizens thereof are liable to pun-
ishment; their property may be seized, or, by way of penalty,
a retaliatory contribution may be levied upon them. If the
guilty can be secured it is more just to punish them alone..
But the rule is inflexible that the community may be held re-
sponsible for the acts of its individual members. This makes

1. Halleck, Chap. 19, Sec. 13; Manning, p. 188. 2. Mrs, Alexander's
cotton, 2 Wallace, 420; Lamar v. Browne, 92 U. S., 194; Boyd's Whea-
ton, p. 411. 3. Blackstone’s Comm., III,, p. 161; IV., pp. 246, 293. i
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it the interest of all to discover the offenders and deliver them:
up to justice.

205. It is admitted that the principles of the Hague Con-
ference hold differently. ‘““No general penalty, pecuniary or
otherwise, can be inflicted on the population on account of
the acts of individuals for which it cannot be regsrded as.
collectively responsible.” 1 It remains. to be seen how welk
the parties to that conference observe the rules they adopted.
Their departure from them during the China Relief Expedi-
tion has been commented upon. During the present Russo-
Japanese War, between two of the parties signatory, although:
it has only just begun, the press of the civilized powers has.
been filled with complaints of the disregard shown by one of
the combatants to the principles of that conference.

206. “The right of taking hostages,” says Bluntschli (I.,.
Sec. g¢2), ‘“was applied in a new but questionable manner
during the late war between Germany and France when in-
fluential inhabitants of French towns and villages were forcibly-
cariied off as security against the interruption of railway com-
munication. It is questionable, because it places peaceful'
inhabitants in the most serious danger, even of their lives,.
without any blame on their part, and without affording ade-
quate security, inasmuch as the fanatics who tear up the rails.
or otherwise endanger the trains have little regard for the lives.
of the notabilities for whom they perhaps only entertain hate,
It is only justifiable in the case of necessity on the ground of
reprisal.”” The ground upon which the seizures are made is that.
security is thus obtained that such practices as interrupting
or interfering with railroad traffic will be stopped. The in-
terest which prominent citizens have in the community will,
if they be taken into custody, secure either the exertions of
the inhabitants to ferret out evil-doers, or increased vigilance:
to prevent a repetition of bridge-burning and other similar
interferences with the railroads or other means of communi~

1 Sec. 3, Art. [.
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cation. It is one of the common practices of war. The in-
stances are numerous during the Civil War where commanders
notified the people amongst whom they were that they or par-
ticular officers would be held responsible for war crimes of
this nature.

There is another reason for this severe rule. Cowardice and
crime often seek to screen themselves in the obscurity of the
crowd. Collections of individuals and even communities can
often in an indistinguishable mass be brought to do that which
the individual members, standing on their own responsibility,
would shrink from doing. The trying incidents of war
offer many opportunities for the display of this trait of human
weakness., The surest way to cub this is to. have it well
understood that the cloak of the many affords no immunity
for the transgressions of the few.

207. In the fall of 1861, as 'arge numbers of Union refugces
were driven from districts of the State held by rebels into St.
Louis, Missouri, the commanding general, » distinguished
soldier, lawyer, and writer ou intern-tional law, directed that
these destitute people be maintained at the expense of those
in that city who weie known to be hostile to the Union cause.1
Eaforced contributions froin the enemy are equzlly 2uthorized
whether 1equired during the progress of the war for the sus-
tenance and transportation of the conqueror’s army, or after
* the conclusion thereof, as one of the terms of peace.2

208. The Constitution of the United States makes no dis-
tinction between real and personal property taken for public
use, nor do the decisions of the Supreme Court. The same
obligations apply to both. But there is a distinction to be
drawn between property used for government purposes and
property destroyed for the public safety. If the conditions
admitted of the property being acquired by contract and of
being used for the benefit of the government, the obligation to
remunerate attaches, and it must be regarded as taken under

1. Halleck, Chap. 19, Sec. 14; Mitchell v. Clark, 110 U. S., p. 633.
2 Woolsey, Sec. 136; Twiss, Law of Nations, p. 124.
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an implied contract; but if the taking, using, or occupying
was in the nature of destruction for the general welfare, or
incident to the inevitable ravages of war, such as the march
of troops, the conflict of armies, the destruction of supplies,
and whether brought about by casualty or authority, and
whether on hostile or national territory, the loss, in absence of
positive legislation, must be borne by him upon whom it falls. 1

209. The ancient rule of war authorized the enslavement
of all enemies and the taking all their property. It is readily
seen what a great amelioration of this rule sparing the persons
of non-combatants is, and levying not upon all enemy property,
public and private, but only demanding such money or sup-
plies as the army of occupation may require. That army
must be subsisted somehow, either by regular supplies paid
for by its own government, the pillage of the occupied territory,
or by conlributions levied on the people.

The first course may not always be practicable, either be-
cause the troops are too far from their sources of supply, or
their government cannot afford the expense, or it be not
deemed good policy.

?/Pillage is generally inexcusable in these days, and the
Stafe which would without urgent necessity authorize or sanc-
tion it would receive, as it would deseive, the condemnation of
the civilized world. The inevitable consequences of pillage
are generally destruction of property, violation of every right
of person, no matter how sacred, and the demoralization of
the troops engaged in it. The suffering people, incensed at
the useless hardships imposed upon them, are converted into-
implacable enemies. Straggling parties of the troops are cut.
off and massacred often with circumstances of great barbarity,.
the result of that ferocious spirit which war so conducted in-
variably arouses. Moreover, the plan soon becomes imprac-
ticable. The peasantry, maddened by personal indignities,
prefer to destroy property rather than permit it to fall into.

1. Opinions Attorney-General, Vol. 21, p. 237; ibid., Vol. 22, p. 515..
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the hands of a ruthless foe. The army scattered for subsist-
ence cannot always concentrate for action. And what avails
it that the army has subsisted upon the occupied territory if
the campaign be lost?

Piilage is not only impolitic and unjust, but is attended with
so little that is good and so much that is bad that except as a
last resort it has fallen into disuse among enlightened nations.
It may, indeed, be justified. There may be absolutely no other
way to subsist the army. In that case the general simply falls
back on that ultimate rule of force which places all enemy
property at his disposal. In case also of cavalry raids it may
become necessary for the troops to procure their supplies
wherever they may be found. But even here it will prove
advantageous to proceed as regularly and justly as circum-
stances will permit. This was recommended by the Brussels
project of an international declaration concerning the laws and
customs of war.1 And although these recommendations are
without binding force they will express the prevailing drift
of modern ideas on this subject. Under the terms of the
recent Hague Conference it was formally prohibited. 2

211. The remaining method of supplying an army in the
enemy’s country is by contributions levied upon the inhab-
itants, either directly or through the constituted authorities.
In this case it may well happen that, instead of levying the
contributions, a sum of money may be demanded in lieu
thereof ; for, if the money be forthcoming, it is generally an
-easy matter to secure all needful zapplies, so far as they exist
in the country, from the inhabitants. The enemy’s subjects
‘by paying the sums or cuntributing the supplies, have a right
to cxpect that their property will be secure from piltage and
‘the countrv preserved from devastitim. The American
general-in-chief, after occupving the capital »~f Mexico, estab-
lished a system of revenue whereby he gathered into his hands
most of the internul dues and taxes which, under ordinary

1. Boyd's Wheaton, pp. 476, 481; Appendix III. 2. Sec 3, Art,
XLVIL, G 0. 52, A. G. O,, 1902,
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circumstances, would be owing to the Mexican Federal Gov-
ernment, to be used in procuring supplies for the army of occu-
pation. In doing this he gave his adhesion to an enlightened
policy. Ordinary revenucs were not molested. The civil
government of the various Mexican Stutes, as well as city and
inunicipal governments, were c.couraged to remain in the
discharge of their duties. It wis recognized that whie per-
forming their functions they must have pecuudary support.
Hence every precaution w.s taken that moderate and reason-
able svms should be set aside fo: this purpose. In the capital
city itself a considerable sum was collected in lieu of pillage.1
The magnaniity of this victorious commander in appor-
tioning his demands on a conquered people according to their
ability to meet them, and the even-handed justice with which
he enforced his contributions, metits every applause. This
notwithstanding the fact that a sum levied in lieu of pillage
may sound like a harsh proceeding. It was merciful. It re-
duced suffering as much as possible consistent with efficient
military control; and, by the contentment of the people therel'.y
secured, lessened the duties imposed upon his army and in
many ways enhanced the interests of the United States. And
it conformed to the teachings of the sages of the law. “A
general,” says Vattel, ‘“‘who wishes to enjoy an unsullied
reputation, mnust be moderate in his demand of contributions
and proportion them to the abilities of those npon whom they
are imposed An excess in this point does not escape the re-
proach of cruelty and inhumanity; although there is not so
great an appearance of ferocity in it as in ravage and destruc-
tion, it displays @ greater degree of avarice or greediness.” 2
Those upon whom contributions are levied during the pro-
gress of war are not the armies of the enemy; if so, there
would be an excuse for severity. They are, a$ a rule, non-com-
batants, peaceable citizens, and corporations, all of whom the
demands of the times bave thrown into financiad straits,  To

1. Scott’s Autobxography, PP- 558, 560, 582. 2. Book IIIL, Chap. 9,
Sec. 165.
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pay the contributions requires on their patts great pecuniery
sacrifice at a time when they are least able to beer it. To de-
mand contributions excessive in amount, or to collect them
with unnecessary harshness, i3 useless oppression. They are
calculated ta give rise to all those evils attending pillage before
pointed out, and in fact they constitute pillage under a milder
name. Policy and the dictates of humanity require that in
levying contributions as generous forbearance should be shown
as is compatible with the unquestioned rights of the conqueror.
Anything beyond this is unnecessary and can never be either
wise or justifiable.

212. A government which recruits its army by conscription
may bring all private peisons within the list of combatants,
and by a course of conduct which makes all private virtually
public property may render it hostile. When this bappens
the property may be appropriated by the enemy upon any
terms he may dictate. The reason why private property on
land generally is exempt from such seizures is because many of
the people are non-combatants, enemies only in name, and
policy and humanity alike counsel that they be generously
treated. But if the community en masse with their property
are dedicated to belligerent purposes, the reason of the rule
of exemption ceases and the rule ceases with it.

213. The following remarks of Dr. Bluntschli may be as-
sumed to set forth the German theory on the interesting subject
of contributions; we say theory, because from the accounts of
German practices in France it has not in that army risen above
that. Nevertheless, it is not to be contemptuously cast to
one side because it is a theory; much excellent authority is in
the direction for which the learned doctor aontended:

*‘The occupying army may demand of the inhabitants such
gratuitous contributions as may appear necessary for the sub-
sistence of the troops and for their transportation, es well as
that of the material of war, provided such contributijons are
recognized as a public duty by the customs and usages of war.
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‘““The proclamation of the Crown Prince of Prussia, of the
2oth August, 1870, when he occupied Lorraine, is worthy of
notice: ‘I bespeak for the sustenance of the army only such
surplus of supplies as are not used for the subsistence of the
French population.” From other quarters bitter complaints
were made of the excessive requisitions of German command-
ers, and these were often abated by the commander-in-chief.”

He then points out that the army of occupation has a right
to demand quarters, clothing, wagon and other transportation,
remarking that all such demands, according to the circum-
stances of the case, give rise to legal claims for indemnification.

As to this, the doctor proceeds: ‘It is difficult in practice
to regulate and still more difficult to carry out this duty of in-
demnification. The enemy who requires and receives such
contributions for military purposes has the strongest induce-
ment to remunerate the communities and individuals against
whom he does not wage war. But he is often without funds,
and yet cannot dispense with such contributions. In many
cases receipts are simply given and the payment deferred until
the future. Moreover, the military authority may rely upon
its undoubted right of imposing upon the enemy, together with
the costs of the war, the duty of indemnifying such com-
munities and citizens for their contributions. Payments are
often refused upon this ground and the creditors referred to
their own governments.”

But no instance is recalled of such sufferers being indem-
nified by their own government when it is restored to power.
It is invariably put down as an inevitable hardship for which
the government is under no obligations to make compensation.
1t is damnum absque injuria.

Mr. Hall (p. 439) goes eéven further than Dr. Bluntschli in
requiring indemnification. Admitting the rights of the in-
vader to appropriate products of enemy-occupied country,
the transportation, shelter, etc., found there for the use of his
army, he thinks this does not involve the right to appropriate

these things without payment therefor. The invader, this
—14—
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authority contends, has a right to take only upon paying either
«cash or certificates which his government will honor. But
this can hardly be the true doctrine. If the conqueror pays
for what he gets it is an act of kindness, based probably upon
<considerations of expediency rather than upon any right of the
conquered to demand payment.

214. The victor’s right to private property taken on the
field of battle cannot bhe questioned. The same rule applies
with almost 2s much universality in case a fortress or
town is taken by storm.1 ‘‘Property taken on a ficld of battle,”
says the Supreme Court, ‘‘is not usually collected until re-
sistance has ceased, but it is none the less on that account
captured property. The larger the field the longer the time
necessary to make the collection. By the battle the enemy
has been compelled to let go his possession, and the conqueror
may proceed with the collection of all hostile property thus
brought within his rezch so long as he holds the field.””2 But
the right to private property taken on the field or after the
successful storming of a place must be carefully distinguished
from the right to unbridled license. It is necessary to dis-
tinguish between the title to property acquired by the laws of
war and the accidental circumstances attending the acquisi-
tion. The commander who permits indiscriminate pillage
fails in his duty. The taking possession of property should
always be regulated byurders emanating from proper authority.
It is frequently true, especially after the successful assault of
the enemy’s stronghold, that this is not done. Justification
is never attempted among civilized nations, but the excuse is
often made that the general cannot restrain his troops. To
this it is sufficient answer that he who cannot control an
army is not fit to command it. The plunder, October, 1860,
of the Emperor of China’s summer palace by the troops of
France and England affords an illustration of the insensibility
of the most refined n:tions in this regard, although this has

1. Boyd's Wheaton, p. 411; Vattel, Book III., Chap. 9, Sec. 164;
Halleck, Chap. 19, Sec. 19. 2. 92 U. S,, p. 193.
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been explained as a justly retaliatory measure caused by the
barbarous treackery of the Chinese.

215. Of modern war> that in the Spanish Feninsula fur-
nishes the most numerous instances of the sacking ot cities and
the plunder of defeated armies by troops in whom the instinct
of men had apparently been wholly supplanted by the ferocity
of maddened beasts of prey. Nor were these scenes, disgrace-
ful alike to rational beings and the Christianity of which they
boasted, confined to any district or their perpetraturs to any
army

Witness Oporto, Tarragond, Ciudad-Rodrigo, Badajos!
The pen of the historian of that protracted struggle has cast a
luster over the events which he commemorates, but hutnanity
turns from the contemplation of such scenes with horror, while
the profession of arms repudiates with indignation such prac-
tices which tarnish the glory of the most valiant, self-sacrificing
deeds and discredits the claim that civilization has nobly mit-
igated the severities of war.1

216. The fourth exception to the rule that private enemy
property is not liable to seizure by a belligerent power operates
to forfeit all private property which contributes directly to
the strength of the enemy by enabling him to secure supplies
for carrying on the war. This was preeminently the case with
cotton during the Civil War. ‘Being enemy’s property,” said
the Supreme Court, ‘‘cotton was liable to capture and confisca-
tion by the adverse perty.” It is true that this rule as to
property on land has received very important qualifications
from usage from the reasoning of enlightened publicists and
from judicial decisions. It may now be regarded as substan-
tially restricted to special cases dictated by the necessary op-
erations of war, and as excluding, in general, the seizure of the
private property of pacific persons for the sake of gain. The
commanding general may determine in what special cases its
more stringent application is required by military exigencies,

1. Napier, Book V1, Chap. 6; #bid., p. 13, Chap. 5; shid., p. 16, Chap.
2; ibid,, p. 16, Chap. 5.
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while considerations of public policy and positive provisions
of law and the general spirit of legislation must indicate the
cases in which its application may be properly denied to the
property of non-combatant enemies. In the case before us
the capture seems to have been justified by the peculiar char-
acter of the property [cotton] and by legislation. [t'is well
known that cotton constituted the chief reliance of the rebels
for means to purchase the munitions of war in Europe. ‘‘It
is matter of history that rather than permit it to come into
the possession of the national troops the rebel government has
everywhere devoted it, however owned, to destruction. The
value of that destroyed at New Orleans, just before its capture,
has been estimated at eighty millions of dollars. * * *
The rebels regard it as one of their main sinews of war, and no
principle of equity or just policy required, when the national
occupation was itself precarious, that it should be spared from
capture and allowed to remain in case of the withdrawal of
the Union troops an element of strength to the rebellion.
And the capture was justified by legislation as well as by
public policy.”1

Cotton was a security which the insurgents offered for the
payment of their debts. Upon it they relied for their influence
abroad. To obtain it forced contributions were exacted from
its owners. From time to time in the progress of the war it was
found upon the enemy’s territory occupied by the military
forces of the United States. While when so found it might
have been owned by non-combatant enemies, and in that sense
been private property, it was in fact under the circumstances
at least semi-public. If left undisturbed, and the enemy
should repossess themselves of the territory, it would again
be placed where it might strengthen the rebellion. Its capture
was, therefore, legitimate; not for booty, but to cripple the
enemy. 2

1. 2 Wallace, pp. 419-20. 2. 22 Wallace, p. 94; 9 Wallace, p. 67; 13
Wallace, p. 137.
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Nor does the exception apply to cotton alone. The principle
embraces any property which, owing to its peculiar value, be-
comes @ great resource whence the enemy draws the means of
maintaining the war. In the nature of things it cannot be
confined to any particular kind of property. The true test is
not what particular species it may be, but its value to the
enemy. If for any cause it is to an unurual degree the enemy’s
source of strength, it may be appropiiated. It might be said
that all private property adds in some measwe to the enemy’s
strength, and so might be brought within the rule. But as
before pointed out, the great mass of private property, the
owners of which have not by their conduct rendered it for-
feitable, is under modern prectice exempted from seizure
without some compensation. To property of this description
the rule under discussion hes no applicability. But it does
embrace property of what nature soever it may be, which
owing to its peculiar predicament with reference to the enemy
becomes in a merked manner the foundation upon which his
material strength is built, his credit established, and thence
means supplied for prosecuting hostilities.

217. Not only may enemy property be appropriated, but
under some circumst: nces it may be destroyed, regardless of
the suffering thus entailed. Here, as in the other case, the
modern rule is that it is not lawful to impose unnecessary
hardships. What this authorizes is a matter wholly within
the breast of the commander.1

Within the limitations of this rule the right to destroy can
not be controverted. It is as well established as any other
rule of war. If it be lawful to take away the property of an
enemy in order to weaken or punish him, the same motives
justify us in destroying what we cannot conveniently carry
away. Thus we weste a country and destroy the provisions
and forage that the enemy may not find a subsistence there;
we sink his ships when we cannot take them or bring them

1. Bluntschli, 1., par. 153; Twiss, Law of Nations, p. 125; Manning,
p. 186; Hall, pp. 489-492.
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off. All this tends to promote the main objects of the war, but
such measures are only to be pursued with moderation, and ac-
cording to the exigency of the case. This accords with uni-
versal practice. If such destruction be necessary in order to
cripple the operations of the enemy or to insure our success, it
is justifiable. Thus if we cannot remove captured property
we may destroy it, but not in mere wantohness. We may
destroy provisions and forage in order to cut off the enemy’s
subsistence, but we cannot destroy vines and cut down fruit
trees without being looked upon as barbarians.

218. In some instznces the right of an c.ctive belligerent to
destroy enemy property has becn carried far beyond this.
Extensive territories have been ravoged, towns end villages
sacked. This may be justified: First, us an act of retaliation,
when the enemy, upon our own territory, has adopted a system
of spoliztion. Thi> wcs illustrated in the lest war between
the United Stetes and Grezt Britain, wherein the British mil-
itary and nav:l forces, in revenge for zlleged destruction of
property by the United States Army in Upper Canad., laid
woste much of the country adjoining the bays of the Atlantic
coast and burned the capital and other public buildings at
Washington; and though the conduct of the British com-
manders wcs stigmatized <s mere w:.ntonness because the cir-
cumstances upon which it was predicc.ted were not such as to
warrant the severe mecsures taken, still the principle of retal-
iation under proper conditions contended for by them, and
which, erroneously cs wcs claimed by the American Govern-
ment, they relied upon to justify those measures, wes never
questioned. Second, when necessary to weaken the militury
power of a formidable foe, as illustrated by the burning of
Atlanta, Georgia—an important strategic point, which could
not be held—by General Sherman in 1864. And while it is
true that a commander who should without necessity thus
destroy property becomes the scourge of mankind, still, if
that necessity exists, in order that the operations of the war
may be successfully conducted, he hes an undoubted right to
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take such a step.1 The rule of law is that destruction is jus-
tified only so far as it is indispensable.

219. The destruction of property in this m~nner cannot
take place under military government except to punish a re-
bellion against established authority. To resort to such
measures would crumble to pieces the foundation upon which
such government is based. The temporary allegiance of the
people is owing only on condition that they receive, in return,
whatever degree of protection to liberty, persons, and property
may comport with a proper militery control. To destroy

that property with the attendant violation of rights of person

and liberty of action that would ensue, under any of the special
pleas set up as excusing such conduct on the part of a bellig-
erent operating against the enemy in the field, would at once
dissolve the slender bonds uniting the government with the
people. The latter would be justified in rising against con-
querors who make use of their power only to despoil those
whose territory they have overrun.

And herein is discernible an important distinction between
the obligations of those who give temporary allegiance to a
military and those who owe permanent allegiance to a regu-
larly established government. While destruction of property
and laying waste territory would release the former from
transient obligztions to a mere government of force, such meas-
ures, if adopted by the permanent government to thwart an
invader would not justify subjects in rising in rebellion unless
carried to the length of oppression. The recson of this dis-
tinction is readily seen. In the former case government is
established over the people, perhaps with an implied consent,
yet without that consent freely given. It is based on military
force and that alone. The correlative duty between such gov-
ernment and its temporary subjects, as before remarked, is
protection on the part of the former and, so long as that con-
tinues, quiet acquiescence on the part of the latter. Withdraw

1. Boyd’s Wheaton, pp. 4 15, 421; Vattel, Book IIl., Chap. 9, Secs.
167-78; Manning, p. 186.
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that protection, and tpso facto all obligations on the part of
the governed disappear with it. But permanent and regu-
larly established government, theoretically at least, rests upon
the conmsent of the governed. Government in the latter case
is the agent of the people for the protection of society and se-
curing the happiness of its members. Every intendment, so
far as the government is concerned, is in favor of the sufficiency
of its authority to act. Therefore when, as was the ¢ase in
Russia, first against Charles XII. and afterwards against
Napoleon, extensive tracts are rendered desolate and even
the capital burned, it was considered as exemplifying a noble,
chaste, and self-sacrificing spirit of patriotism. Such violent
measures are to be sparingly applied; only motives of trans-
cendent importance can justify resort to them.t A govern-
ment which should without necessity imitate the Czar’s conduct
would be guilty of a crime against its people. But let the
necessity arise, the sacrifice be made; the people have no just
cause of complaint; no covenant with them has been broken;
while mankind for all ages applaud such heroic acts as giving
clearest proof of indomitable courage and exalted public virtue.

220. How the conduct of the Russians in 1812, placing
their all, both lives and property, at the disposition of the
sovereign for defence, giving no heed to the necessary sacrifice,
contrasted with that of the French people when their Emperor
—he who had raised their country to the highest pitch of
martial glory—was pushed back upon their native soil by a
world in arms! No Moscows were found in France.

221. Having established by the concurrent authority of
judicial decisions, the writings of publicists, the orders of execu-
tive departments, and the practice of military commanders
that the right to seize upon or destroy enemy private property
is a perfect one, modified in its application by the laws of
nattons as exemplified in the rules of modern warfare, we will
now consider the kinds of property to which the rule applies.

1. Wheaton, Part IV, Sec. 347.
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That property, whatever its nature, will be found either
within or without the territorial limits of the appropriating
belligerent. If in the former it is equally as in the latter pre-
dicament liable to be seized upon, destroyed, or otherwise dis-
posed of. We have seen that the property of enemies found’
within the United States is liable to confiscation though its
forfeiture requires an act of Congress authorizing it.1 In this
respect corporeal property and incorporeal rights, choses in
action, are on the same footing. When the case of Brown 7.
the United States was before the circuit court in Massachusetts,
Judge Story laid down the right to confiscate debts and ene-
my property found in the country as perfect under the law
of nations. And Chief-Justice Marshall, in delivering the
opinion of the Supreme Court in that case on appeal, observed
that between debts contracted under the faith of laws, and
property acquired in the course of trade on the faith of the
same laws, reason drew no distinction, and that the right of
the sovereign to confiscate debts was precisely the same with
the right to confiscate other property found in the country.
We are at liberty, therefore, to consider it an established
principle that it rests in the discretion of the legislature. of
the Union, by a special law for that purpose, to confiscate
debts contracted by our citizens and due to the enemy.2 It
is true that the chief-justice remarked that the enforcement
of this right as to debts is contrary to universal practice,
and upon this Chancellor Kent observes that it may well be
considered a naked and impolitic right, condemned by the
cnlightened conscience and judgment of modern times.

The experience of this country, however, since that time has
not sustained these views as to the softening of the older rule,
This, as we have seen, was exemplified in the confiscation act
of July 7, 1862.3 In affirming the constitutionality of this
act the Supreme Court remarked that the Government had«the
right to seize, confiscate, and dispose of all property of the

1. 8 Cranch, p. 110. 2, Kent, L., p. 65. 3. Chap. 195, Statutes at
Large, 12, p. 589.



218 MILITARY GOVERNMENT AND MARTIAL LAW,

enemy subjects of every description.1 Previously the Congress
of the rebel Confederacy confiscated all property, movable, im-
movable, and all rights, credits, and interests held within the
Confederacy by or for any alien enemy except public stocks and
securities. Concerning this Earl Russell remarked that ‘‘what-
ever may be the abstract rule of the law of nations on this
point in former times, the instances of its application in the
manner contemplated by the act of the Confederr.te Congress in
modern and more civilized times are rare, and have been so
generally condemned that it may be said to have become ob-
solete.”2 But it will not be claimed that theories of publicists
and interested protestations of statesmen regarding what
should be the rule are of 2s much value in determining the
right in this matter as are the legislative acts of the belligerent
governments. The whole subject resolves itself into a ques-
tion not of right, but of expediency. Granted that the rule
generally observed is not to confiscate debts due the enemy
from our own subjects, still, when a nation is either driven to
extremities in the prosecution of a war, or for any resson it
may reap an advantage by so doing, it can safely be assumed
that it will be done. This country was more severely and
thoroughly schooled in the laws of war during the four years
of the Rebellion than had been possible through abstract spec-
ulations of scholars, statesmen, and jurists even in that many
centuries. :

222. During the Crimean War no attempts were made to
confiscate private property of the enemy, not maritime, re-
maining in the country, or private debts, or to arrest private
persons. The course pursued by the nations involved, and
the fact that nearly all nations now have treaty stipulations
allowing a certain interval of time for the removal of vessels
and other property in case of war, go far towards changing
the ancient practice. This circumstance lays the foundation
for a change in the law of nations in this regard. This much
safely can be said, private property is not now lost to the

1. 11 Wallace, p. 305. 2. Dana’s Wheaton, notes 156, 157, 169.
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owner unless its confiscation is specially ordered by the highest
political authority of the State. Still it cannot be said that a
nation, which for a cause that it may judge sufficient should
seize and condemn such property, whatever its nature, had
violated established law, although such a course as regards
private debts due to enemy subjects would be considered as
harsh in the extreme and out of harmony with the spirit of
the age.1

223. The only exception to this rule is that debts due from
the State itself to subjects of the enemy are not confiscable. 2
Everywhere in case of war funds credited to the public are ex-
empt from confiscation and seizure. Phillimore considers the
doctrine of the immunity of public debts as one which may
happily be said to have no gainsayers.a Manning lays it down
that such debts are invariably regarded as sacred during war,
and considers them cs entrusted to the public faith and not
to be touched without its violation. To the same effect is
Woolsey, who observes that ‘‘all modern authorities agree,
we believe, such debts ought to be safe and inviolable. To
confiscate either principal or interest would be a breach of
good faith, injure the credit of a nation, and provoke retalia-
tion on persons and all private property.”4 Amidst all the
extreme measures resorted to by the respective belligerents
during the wars waged between Great Britain znd France
under Napoleon public debts were never confiscated. ‘‘The
distinction,”” says Dana, ‘‘seems to be that a loan to a State
is in the nature of a permanent investment invited by the
State itself, and the application is fairly to be made that
the foreign creditor is not to lose it in case of war. The whole
turns on this question, What has the foreign creditor a right to
assume will be the result in case of war? The policy of a
State to have its loans open to the people of all nations as in-
vestments secure against the chances of war is so obvious and
paramount as not only to settle the practice, but to give coun-

1. Dana’s Wheaton, note 156. 2. Bluntschli, I., Sec. 149; Manning,
p. 173; Cobbett, p. 99; Ferguson, p. 285. 3. Vol 3, p. 135. 4. Sec. 118,
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tenance to the assumption of the creditor that the faith of the
State was impliedly pledged to him to that effect.””1 The Con--
federate confiscation acts of 6th August, 1861, expressly ex-
cepted from seizure public stocks and securities held by alien
enemies. Wildman says: ‘‘It will not be easy to find an in-
stance where a prince has thought fit to make reprisals upon a-
debt due from himself to private men; there is a confidence that
this will not be done. A private man lends money to a prince
upon the faith of an engagement of honor, because he cannot
be compelled like other men in an adverse way in a court of
justice. So scrupulously did England, France, and Spain ad-
here to this public faith that during war they suffered no in-
quiry to be made whether any part of the public debts wes due
to subjects of the enemy, though it is certain many English
had money in French funds and many French had money
in ours.”2

224. Article X. of the treaty of 1794 between the United
States and Great Britain provided that neither debts due from
the individuals of one to those of the other nation, nor shares
nor moneys which they may have in the public funds or in the
public or private banks, should in event of war or national dif-
ference be sequestered or confiscated. And the reason given
was that it was unjust and impolitic that debts and engage-
ments contracted and made by individuals having confidence
in each other and in their respective governments should ever
be destroyed or impaired by national authority on account of
national differences and discontents.

225. What has thus far been said in regard to seizing and
appropriating particular species of ememy property relates
especially to transactions occurring within the territory of the
appropriating belligerent. But military government in the
sense here used is established over hostile territory alone.
Hence the rules of law applicable in the former case are not

1. Dana’'s Wheaton, note 157; see Halleck, Chap. 15, Sec, 17 2. Vol.
8, Pp. 10, 11,
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necessarily those governing the appropriation of enemy property
in the latter.

226. The generous spirit which now chcrecterizes dealings
with enemy property found within the territory of a bellig-
erent power pervades not one, but all civilized nations. It is
with the sole object in view of making that spirit manifest
that the preceding remarks have been made. And while rules
touching property so situated do not necessarily regulate
practices under military government, yet they do indicate
the principles which should guide commanders in dealing with
enemy property in territory militarily occupied.

227. We shall now proceed to consider the rights, duties,
and obligations of the commander, within a district over which
military government has been established, regarding various
kinds of property found therein belonging either to subjects of
the enemy or the enemy State.

First, as to movable property of enemy subjects. This is’
not considered as transferred to the conqueror by the mere fact
of belligerent occupation of the country. To work such a
transfer of proprietary rights some positive and unequivocal
act of appropriation is essential.1  The invading or occupying
army will take all movables which are directly or primarily
capable of use in war. This is because they are in substance
contraband of war.2 Whatever military necessities may re-
quire, as live stock, provisions, and clothing, may also be taken.
Whether or not compensation shall be made for movables of
that description is a matter of State or belligerent policy solely. 3
The title to personal enemy property on land passes by cap-
ture.4 Whatever of movable property or of rents and profits
appertaining to immovable property he actually takes posses-
sion of he acquires good title to.5 Moreover, property of per-
sons residing in enemy country is deemed in law hostile because

1. Wheaton, Sec. 31; Bluatschli, I., Sec. 143; 9 Wallace, 540. 2. 13
Wall, p. 136. 3. Wheaton, Dana’s note, p. 169. 4. Whiting, War Powers,
p. 48; Vattel, Book III.,, Chap. 13, Sec. 196; Halleck, Chap. 19, Secs. 7
and 12; 92 U. 8., p. 195; 9 Wallace, p. 540. 5. Manning, p. 188,
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of its situation, and is subject to seizure without inquiring re-
garding the nationzlity, opinions, or predilections of the
owner.1 If for any reason it should be exempt it is for the
owner, if called upon, to establish that fact.2 The rule some-
times laid down, that to become the property of the captor
firm possession of movables must be held fortwenty-fourhourss
is not in accord witheither the practice orthe betterauthorities. 4
‘‘Rights of possession in private property,” says the Supreme
Court of the United States, ‘‘are not disturbed by the capture
of a district or country or of a city or town until the captor
signifies by some declaration or act, and generally by actual
scizure, his determination to regard a particular description
of property as not entitled to the immunity conceded in con-
formity with the humane maxims of public law’’; and again,

‘the right of possession in private property is not changed
in general by capture of the place where it happens to be, ex-:
cept upon actual seizure in obedience to the orders of the com-
manding general.” 5 :

228. The question as to just what is necessary to vest per-
fect title in the conqueror to movable private property on 1:nd
becomes of practical importance in case it again comes under
dominion of the now vanquished State.

By the recognized right of post limintum, things taken by
the enemy are restored to their former status of former owners
on coming again into the power of the nation to which they
belonged.e Inreturn for their allegiance the sovereign is bound
to protect the persons and property of his subjects and to de-
fend them against the enemy. When, therefore, a subject or
any part of his property has fallen into the enemy’s possession,
should any fortunate event bring them again into the sover-

1. Whiting, p. 57; Vattel, Book 1II., Chap. 5, Sec. 75; 2 Black, p.
674; 97 U. S, p. 60; The Vrow Anna, s, C. Rob,, p. 17; 2 Wildman, Int.
Law, L, p.g. 2. Vattel, Book I11,, Chap. 5, Sec. 75; 2 Wallace, p. 275. 3.
Kent, Vol. 1, p. 110. 4. See authorities, note 4, p. 221, anfe; also Young
v.U.S,97U. S, p. 60. 5. 9 Wallace, pp. 540-41. 6. Vattel, Book
IIL., Chap. 14, Sec. 204; Kent, 1, p. 108,
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eign’s power, it is undoubtedly his duty to restore them to
their former condition, to establish the persons in their rights
and obligations, to give back the effects to the owners—in a
word, to replace everything on its footing previous to capture.1
But title by capture is as valid as any other; and when by the
proper act title to movable property is divested out of the
enemy owner and vested in the conqueror, the property be-
comes in law that of the conqueror. If he then alienate it the
alienee, except he be a subject of the deposed sovereignty, has
a perfect title against the world, and the right of post liminium
could not apply.2 The exception just mentioned is based on
public policy; no nation recognizes the right of its subjects
pecuniarily to assist the enemy by becoming purchasers of
property appropriated under such circumstances—an act at
variance with the plainest obligations of good citizenship.3 If,
however, the conqueror’s title had not become complete, neither
could that of his alienee be so; and should the property again
pass under the dominion of the former sovereign, the alienee
could be ousted from possession under the broad and sacred
right of post liminium. To protect purchasers it thus becomes
practically importznt to determine what acts vest perfect title
to movable private property in the conqueror. And it is be-
lieved that the true test is that laid down by the Supreme
Court before mentioned, namely—*‘actual seizure in obedience
to the orders of the commanding general.”” 4

““The actual seizure’’ of this rule does not mean possession
merely, but possession with the ability to retain and utilize it
as one’s property. Upon this point it has been well observed
that, supposing a foreigner come into our country, buys a por-
tion of the booty which a party of enemies have just taken
from us, our men who are in pursuit of this party may very
justly seize on the booty which that foreigner was over-precip-
itate in buying. Apposite to this, Grotius quotes from De
Thou the instance of the town of Lierre in Brabant, which hav-

1. Vattel, Book III., Chap. 14, Sec. 205. 2. Manning, p. 190. 3.
Halleck, Chap. 19, Sec. 5. 4. U. S. v. Padelford, 9 Wallace, p. s541.
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ing been captured and recsptured on the same day, the booty
taken from the inhabitants was restored to them, The natural
reason of the conduct adopted towards the inhabitants of Lierre
was that the enemy being taken, as it were, in the fact and be-
fore they had carried off the booty, it was not looked upon as
having absolutely become their property or been lost to the
inhabitants.1

‘‘Movables,” says Kent, ‘‘are not entitled by the strict rules
of the laws of nations to find the full benefit of postliminy unless
retaken from the emeny promptly after capture, for then the
original owner meither finds a difficulty in recognizing his
effects, nor is presumed to have relinquished them. Real prop-
erty is easily identified, and, therefore, more completely within
the rights of postliminy; and the reason for the stricter limita-
tion of it in respect to personal property arises from its transi-

tory nature and the difficulty of identifying, it and the con-

sequent presumption that the original owner had abandoned the
hope of recovery.”2 From all of which we infer that seizure

1. Vattel, Book III. Chap. 13, Sec. 196. 2. L., p. 108; Vattel, Book
III., Chap. 14, Sec. 209.

Nore.—In considering the effects of post /iminium in connection with
military government, Mr. Hall reduces them to three; (:) Certain lim-
itations to the operation of the right of post lin:inium in the case of oc-
cupied territory. (2) The effect of acts done by an invader in excess of
his rights. (3) The effect of the expulsion of an invader by a power not
in alliance with the occupied but vanquished State.

As to the first, post liminium does not, except in a very few cases, wipe
out the effects of acts done by the invader which it is within his com-
petence to do. Judicial acts under his control, when mnot of a political
complexion; administrative acts which take effect during continuance of
his control; various acts done by private persons under sariction of muni-
cipal law, remain good. Otherwise invasion would paralyze the social
fabric. As between State and individuals the evil would scafcely be less.
For instance, it would be hard that payment of taxes under dukess should
be ignored, and it would be contrary to general interests that sentences
passed upon criminals should be annulled because military goveriiment
* had ceased. Political acts by the invader fall, of course, with his ‘gon-
trol. So do all punitive sentences for acts which were simply prejudié{a)

\
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under competent military authority with a view to appropria-
tion, together with the power to hold, and the actuul retaining
in possession until proprietary rights can failly be exercised
over it, passes legal title to movable enemy’s property taken
in territory subject to military government.

229. Thus far corporeal property has alone been treated of,
but the same rules of appropriation govern as to incorporeal
rights appertaining to things—they follow the fortune of the
things themsclves.1 This rule, analogous to that which gov-
erns in cose of incorporeal rights appurtenant and accessory
to real property, is founded on reason and universal custom,
Whatever of rents or profits adhere to or issue out of movable
property on land must, equally with like incidents attaching
to real property, be subject, under military government, to
appropriation. In the ordit.ary course of business the former
as compared with the latter will be insignificant in value;
still, on that account, the right to seizure is none the less clear.
On principle there exists no reason to distinguish between
these two sources of revenue. Either or both may be levied
upon by the conqueror to replenish his treasury, cut off the
possibility of their being transmitted to the enemy, and so
increase the coercive power brought to bear upon him.

to the occupier’s military interests without being crimes or offences
against municipal law.

Upon the second poiut it is true that if the invader exceeds his legal
authority when, for instance, he alienates public domain, the reinstated
government may ignore his acts. The principle of post limimium here
applies.

Upon the third point, which is of less practical importance than the
others, it may be asserted, that so soon as mere military government has
ceased because the invader is driven out by a tbird power not an ally of
the deposed State, the principle of post liminium properly would restore
the latter to its original jurisdiction. But if military has by any means
become permanent government, then it would be for the third power to
decide for itself whether it would admit the original State to resume its
sway,—{International Law, pp. 450-53.}

1. Wheaton, Dana’s note, 169, pp. 433, 439.
15—



226 MILITARY GOVERNMENT AND MARTIAL LAW,

Of these incorporeal rights it may be remarked that they
cannot in themselves be objects of possession; they are not
external things on which the conqueror can lay his hand.
Their existence is merely an idea and abstract contemplation,
though their effects may be fiequently objects of one’s bodily
senses. They are rights which exist in mental apprehension
as connected with a given subject to which they are attached
and with a material object upon which they can be cxercised.
It is, therefore, only by the actual possession of the corporeal
thing to which the incorporeal right attaches that the con-
queror may be considered as possessed of the latter, but if he
have the former, the latter is considered as going with it.

230. With regard to private debts between parties the case
is different.1 ‘‘It is by no means to be admitted,” said the
United States Supreme Court, ‘‘that a conquering power may
compel private debtors to pay their debts to itself, and that
such payments extinguish the claims of the original creditor.
It does indeed appear to be a principle of international law
that a conquering State, after the conquest has subsided into
permanent government, may exact payment from local debt-
ors of the conquered power, and that payments to the con-
queror discharge the debt, so that when the former government
returns the debtor is not compelled to pay again. This is the
rule stated in Phillimore on International Law.2 But the
principle has no applicability to debts not due to the con-
quered State. Neither Phillimore nor Bynkershoek, whom
he cites, asserts that the conquering State succeeds to the
rights of a private creditor.3

231. Incorporeal rights of a purely personal character ad-
hering to the person do not pass to the conqueror by the mere
fact of his occupying a region in which the owner of the rights
resides, or even by the possession of his person. Nothing short

1. 96 U. S, p. 176; Manning, p. 188. 2. Vol. 3, Part XII., Chap. 4.
3. Planters’ Bank v. Union Bank, 16 Wall, pp. 496-97; Halleck, Chap.
18, Sec. 18; alsc Chap. 32, Sec. 26; Cobbett, p. 155, mentions that debts
due the deposed State are differently regarded.
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of the reduction of the owner to slavery—no longer a per-
missible proceeding—confiscates such rights. In this class
come debts and other personal obligations. 1

232. Legal proceedings in courts established by or permitted
to perform their functions under military government cannot
impair the rights of citizens of the occupied territory who are
compulsorily yet only temporarily absent within the lines of
the enemy and so out of reach of process of those courts. This
principle, affirmed in Dean v. Nelson, 2 has been reaffirmed in
numerous decisions of the United States Supreme Court. In
the case mentioned, Dean, a resident of Cincinnati, Ohio, was,
at the breaking out of the Civil War, owner of a large amount
of capital stock in the Memphis, Tennessee, Gas Light Com-
pany. Before commercial intercourse was interdicted betweernr
loyal States, including Ohio, and those in insurrection, in-
cluding Tennessee, he sold this stock to Nelson, a resident of
Memphis. A note, duly executed by the latter, was given to
Dean, and a mortgage upon the guarantee's interest as a
stockholder was given to secure payment. The Civil War
rapidly intervened; the conditions of the note could not be
complied with. Memphis was in rebel enemy territory; Cin-
cinnati in a loyal State. While war was flagrant, and Memphis
remained under rebel control, Nelson transferred some of this
stock to his wife and other shares to one May.” On June 6,
1862, one year after the sale by Dean, Memphis was captured
by the Union forces and military government established there
and in the immediate vicinity. Nelson and his wife remained
in the city after its capture, so long as permitted by the Union
commander, but May resided permanently within the Con-
federate lines. In retaliation” for some guerilla outrages
perpetrated in the vicinity the Nelsons were expelled from
the Federal lines and not allowed to return, although they
requested permission. In September, 1863, Dean filed a pe-
tition before the civil court or commission instituted by the
Federal commander at Memphis in April preceding for hearing

1. Dana’s Wheaton, note 169, p.%439. 2. 10 Wallace, 158.
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and determining complaints and suits of loyal citizens, setting
‘forth all the facts and praying for the foreclosure of the mort-
gages, because of the alleged failure on the part of the mort-
gagor to fulfill the conditions subsequent of the note. Nelson
and wife and May were made defendants; a return “not found”
was entered, and publication of notice to them to appear was
made in accordance with the laws of Tennessee existing prior
to the Rebellion. No appearance being made, decree went for
the plaintiff.

After the Rebellion was suppressed and when hostilities had
ceased, the civil courts of the land resuming their accustomed
sway, the defendants filed a bill in the Circuit Court of the
.. United States for West Tennessee praying that the stock
might be decreed as belonging to them, and for general relief.
The Circuit Court decreed accordingly, in substance, yet taking
care to cover the equities affecting all parties; but in effect it
reversed the decision of the civil commission. Dean appealing
to the Supreme Court, the decree of the Circuit Court, modified
in important particulars, was affirmed. The proceedings before
the civil commission, it was remarked, were fatally defective;
the defendants in those proceedings were within the rebel lines,
which it was unlawful for them to cross; two of them had by
military authority been expelled the Union lines and had
not returned, the other being permanently without those lines.
Under such circumstances notice to them through a news-

paper was a mere idle form; they could not lawfully see or
obey it; therefore, as to them the court concluded that the
proceedings were wholly void and inoperative.

The principle was thus established that even in time of wer
one could not first be rendered powerless by superior enemy
force to defend himself and while in that situation be deprived
by that enemy of his property under the forms of judicial
proceedings.

The case of Lasere v. Rochereau was substantially to the

same effect as the preceding. Lcsere, a resident of New Or-
leans, was one year, after the capture of that city by tte Fed-
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eral forces, expelled the Union lines, and there remained until
after the close of the war. During his absence certain premises
of his were sold in New Orleans on process instituted to fore-
close mortgages. Immediately after the cessation of hostilities
Lasere sought to vacate these proceedings. His efforts resulted
in an adverse judgment in the Supreme Court of Louisiana.
Being taken by writ of error to the United States Supreme
Court, the judgment was there reversed. ‘‘It is contrary to
the plainest principles of reason and justice,” said the court,
‘‘that anyone should be condemned as to person or property
without an opportunity to be heard. Scant time was given the
plaintiff in error to prepare for his removal within the Confed-
erate lines. During his absence he had no legal right to appoint
an agent or to transact any other business in New Orleans.
Lasere doubtless knew nothing of the proceedings against him,
and if he had such knowledge, he was powerless to do anything
to protect his rights.”

Closely allied with the cases of Nelson and Lasere was that
of McVeigh v. United States, wherein the Supreme Court, after
stating the recognized rule of law, that an alien enemy, though
he has not the right to sue, may be sued in the courts of the
adverse belligerent, maintained that when so sued he had a
right to appear und defend. If assailed there, he could defend
there. The liability and the right are inseparable. A different
result would be a blot upon our jurisprudence and civilization.
The court could not hesitate or doubt on the subject. It would
be contrary to the first principles of the social compact and of
the right administration of justice.2 The case arose in this
wise: Under the provisions of the confiscation act of July 17,
1862, a libel of information was filed in the United States
District Court for Virginia for the forfeiture of certain real and
personal property situated in that State belonging to McVeigh,
who it was alleged was a rebel and a member of the Confed-
erate Army. At the hearing McVeigh appeared bv counsel,

1. 17 Wallace, p. 437. 2. 11 Wallace, p. 267.
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made a claim to the property, and filed an answer showing
that at the time he was a resident of the city of Richmond
within the Confederate lines. On motion of the zttorney for
the United States, the claim, answer, and zppearznce were
stricken from the files, and for the reason that, being in the
position of an alien.enemy, he could have no locus stand? in that
forum. Decree going in favor of the United States, it was
affirmed by the Circuit Court, but reversed by the Supreme
Court on the ground that McVeigh had a right to defend himself
wherever judicially attacked, and, therefore, that the striking
from the files was error. The courts in which proceedings
were instituted and carried on in this case formed, it is true, the
regular judicial system of the United States. But inasmuch as
the establishment of tribunals for trial or civil cases in territory
subject to military government by military authority has been
declared to be legal, it is believed that the same rule of justice
would there apply, and that an alien enemy proceeded sgainst
in his property before such military courts would be granted
the privilege of appearing and defending himself. Not only
would fair dealing demand this, but we have seen that in the
cases of Nelson and Lasere the proceedings were declared void
because the parties defendant were prevented by the same
paramount authority which organized and protected the courts
from making any defence.

233. When the city of Manila was captured, August 13,
1898, by the American troops, members of the family of Doroteo
Cortes made their appearance there and sought to resume pos-
session of their property that had been arbitrarily taken from
them by the Spanish authorities because of alleged disloyzlty.
The military governor joined in the view that the Cortes were
not entitled to restitution under the circumstances, end with-
held it. The Attorney-General, however, took a different
view, holding that the ‘‘military authority of the United States
was under no obligation to sustain or support arbitrary pro-
ceedings for confiscation of property of Spanish subjects on
the ground of disloyalty, and when proceedings taken for that
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purpose have resulted, either by abandonment or otherwise,
in the original owners coming again into possession of thei1
property.”’1

234. As to immovable private property in territory subject
to military government the same ruleapplies asto movable prop-
erty. The mere fact of military occupation doe- not zffect it.
If the conqueror proposes to appropriate either the property
itself, or the rents, profits, or other incorporeal interests issuing
out of or attached thereto, it remains for him to exercise this
hir undoubted right by some special act.2 It has been ssserted
that the right of appropriation should extend no further than
to moveble property, chattels, which can be carried away.
This on the ground that as war is a temporary relation of
nations, the conduct of the parties thereto should be regulated
accordingly; and as real property must remain after the ter-
mination of the war, and may revert to its former owners after
peace, it ought not to be alienated by the conqueror so long as
the war continues and until the conquest is complete.3 The
conclusiveness of this argument is not conceded. The necessity
of self-preservation and the right to punish an enemy, to de-
prive him of the means of injuring us by converting those means
to our own use against him, lie at the foundation of the rule
which sanctions the appropriation of enemy property at all, and
it is difficult to understand why that right should be limited to
any particular kinds. The true test on principle must be this:
First, is this hostile property? Second, will its appropriation
strengthen us and weaken the enemy? As to the first, its mere
location in territory subject to military government stamps on
it the enemy character ;4 and as to the second, the fact that pos-
session by the vanquished party, if not of the property itself, at
least of rents and profits arising therefrom, may increase his
pecuniary resources and so enable him to maintain the wer,

1. Opinions Att’y-General, Vol. 22, p. 351. 2. Dana’s Wheaton, p.
438; Halleck, Chap. 19, Secs. 2, 12, also Chap. 32, Sec. 12. 3. Manning,
p. 185. 4. Whiting, p. 57; Prize Cases, 2z Black, p. 674; Vattel, Book
II1., Chap. s, Sec. 75; 9 Cranch, 197.
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justifies his opponent in appropriating both property and
profits.1

235. If the territory be not completely conquered, its people
subjugated, the laws of war regard its occupation, although de
facto accomplished, yet as temporary only until its fate is de-
termined by the treaty of peace.2 Having possessed himself of
the provinces, towns, lands, and buildings in the district from
which by force of arms he has excluded the enemy, he has a
perfect right to retain and use them in such manner as will best
secure his interests. Incorporeal rights which adhere to or
issue out of immovable private property become, when reduced
into possession, personal property, and are subject to the rules
already discussed regarding its disposition.

236. The mere possession of the documents by which the
existence of those incorporeal rights are ususlly evidenced,
without the manual possession of the immovable property to
which they appertain, would not of itself give the belligerent
authority in law to gather into his own hands the moneys which
are the usual and natural fruits of such rights.8 His teceipt to
the obligor under such cjrcumstances would not releate the
latter from his obligation. In spite of such payment, the orig-
inal obligee after the enemy had retired could proceed to re-
cover whatever was his due. The reason for this is, that so
far as private property is concerned the rights of the conqueror
extend during military government no further than those
things that he has physically reduced into his possession.

237. That the authorized agents of military government
have a right to seize upon immovable equally with movable
private property found in the territory occupied is indisputable.
But it does not follow that the title to each species is the same.
On the contrary, it is essentially different.4 It has been pointed
out that from considerations of public policy the vanquished
power would not recognize the right of its subjects;, now owing
a temporary allegiance to the military government, to purchase

1. Harrison v. Myer, 92 U. 8, 111; Twiss, Law of Nations, p. 126.
2, t Peters, p. 542. 3. Manning, pp. 188-89. 4. Manning, p. 18s.
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from agents of the latter captured movable property of fellow-
subjects; but, with this exception, the purchaser of movable
captured property on land acquires a perfect title so soon as the
property is in the firm possession of the captor.1 On the other
hand, the purchaser of immovable private property takes it at
the risk of being evicted by the original owner when the per-
manent government has returned to power. This upon the
principle of post liminium.

238. As under military government the conqueror rules by
virtue of the sword alone, his title extends no further and lasts
no longer than his physical force excludes the enemy. While he
thus rules he can do with property found in the territory as
either inclination or policy dictates. That which he can seize,
convert to his own use on the spot, sell to others, or carry
away, he can make his own absolutely. But the rule of
superior force marks the limitation of his right. When he
ceases to exercise th .t force and retires from the country all
rights he had acquired over immovable property at once
cease.2 The ancient owner, if it has been disposed of, now
may return to claim and re-possess what of real property
belongs to him. If, however, the conquest becomes permanent,
the title which the conqueror has conveyed to the purchaser
becomes indefeasible. It was before a good title against all ex-
cept the original owner under the right of post liminium, which
complete conquest has extinguished. The conqueror is estopped
from assailing the title of his purchaser. He sold the rights

. which he acquired by conquest ; neither a formal treaty of peace
ceding the territory, nor long acquiescence of the people which
sometimes is held to have the same effect as formal cession,
can =dd to these rights; at most it can only confirm that which
the conqueror already possessed. This being so, the conqueror
having disposed of all his rights under conquest and =cquired
none since, he can not dispute the title of his clienee to im-
movable property; the original owner is not in a position to

1. Kirkv. Lynd, 106 U. S, 317; Youngv U.S.,97 U S, p.60. 2. See
the Astrea, 1 Wheaton, 125.
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question the acts of the permanent government, and the re-
sult is the complete extinguishment of the ancient title.

239. In most civilized countries immovable private prop-
erty is much more valuable than movable. Its sale would
return larger sums into the coffers of the conqueror, adding
greatly more to his warlike resources. His object in alien-
ating property is to add to those resources and diminish those
of his antagonist. As subjects of.the displaced government
can not, consistently with allegiance to their permanent sov-
ereign, become purchesers of movable private property, so
much the greater are their obligations to refrain from pur-
chasing the more valuable immovable property, the direct
result of which would be that they would furnish the means to
enable the enemy to prosecute the war. This they may not
do. The promptings of patriotism should deter them, though
interest tempts them from the path of duty. But of this they
may be certain: They not only risk the loss of their purchase
money on the restoration of the original sovereign to his do-
minions, but they expose themselves to punishment for vol-
untarily essisting the enemy. If, however, they choose to
stifle sentiments which should ever animate loyal breasts, and
brave the just resentment of the government to which they
owe paramount allegiance, they run no further risks; and if
temporary conquest settles into established government, all
the rights they have acquired will be confirmed. Subjects of
the conqueror may become purchasers with no other risk than
that of being ousted by the original owner on the restoration
or recapture of the immovable property. The same may be
said of purchase by the subjects of a neutral State. But the
latter might be deemed in some cases a hostile act. The effect
of it is to render pecuniary assistance to one party to the war
to the prejudice of the other. It is liable, therefore, to be re-
garded as not within the limits of legitimate neutral conduct,
and so attach to the purchaser the character of an enemy to
the power adversely affected.1

1. Halleck, Chap. 19, Sec. 5.
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240. The Roman law, often asserted with unrelenting
severity, was to take all property, both personal and real, from
the vanquished.1 Nor is this matter of surprise. Wars were
carried on between popular republics and communities. States
possessed very little, and the quarrel was the common cause of
all citizens. Such, too, wes the fate of the Roman provinces
subdued by the northern barbarians on the decline and fall
of the western empire. Most of the lands belonging to the
vanquished provinces were confiscated end partitioned out
among the conquerors.

William of Normendy pursued the same policy upon the
conquest of Englend. Blackstone, indeed, denies this, and
asserts that dividing up the lands of the subjugated English
resulted not from the conquest of the islend, but from the:
forfeitures following the numerous rebellions of the English
nobility.2 But surely few of those revolutions, which both in
history and in common language have been denominated
conquests, appear equally violent or were attended with so.
sudden an alteration both of power and property. The Nor-
mans and other foreigners who followed the standard of Wil-.
liam, having totally subdued the natives, pushed against them
the right of conquest to the utmost extremity. The Britons.
were universally reduced to such a stete of meanness and
poverty that the English name became a term of reproach.

Since that period, however, among the civilized nations of’
Christendom, conquest, even when confirmed bytreaty of pez.ce,.
has been followed by no general or pertial transfer of landed
property.3 It may be laid down as a principle that so far as
private immovable property is concerned, the modern usage of
nations which has become law would be violated, and that
sense of justice and right which is acknowledged and felt by
the whole civilized world would be outraged, if it were con-
fiscated and private rights annulled.«+ The inhabitants of the
territory militarily occupied change temporarily their alle--

1. Wheaton, Secs. 346, 347. 2. Commentaries, 2, 1. 4%, 3. Whea--
ton, Part IV., Sec. 346. 4. 7 Peters, pp. 86, &7.
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giance. Their relation to their former sovereign is for the time
being dissolved, but their relations to each other and their
rights of property remain, as a rule, undisturbed.1

241. As the establishment of military government does
not, except in pursuance of special orders to that effect, impair
rights to private property, it follows that the power of the
people to alienate such property exists the same as before
occupation. It is a right which inheres to ownership. Unless
the latter be qualified by the victor, it remains in full vigor
during the military possession. In this respect a municipality
or corporation has the same rights as a natural person, and
transfers which they may make under such circumstances are
prima facie as valid as if made in time of peace. Nor is the
private property of a sovereign in this regard in a different
situation from that of a private subject. If alienation be for-
bidden by the conqueror, it will be an exception to the general
rule, and he who asserts it must clearly establish the fact.

242. The acts of a de facto revolutionary government af-
fecting property found within territory controlled by it will
depend for their validity upon the result of the contest. If
successful, it will in reason confirm all acts regarding property,
either private or public, adopted to strengthen it during its
struggle for existence.2 This was the course pursued by the
States and the government of the Confederation during and
subsequent to the War of the American Revolution.z On
the other hand, should the rebellion be suppressed, the legit-
imate government will treat these and all other measures
emanating from the defunct government as policy shall de-
termine. There has never been a wider field for the exercise
of this discretionary power than that offered the United States
after the Civil War. Numerous causes covering in principle
all varieties of property transactions undertaken by authority
of the so-called Confederate Government were passed upon

1. Fifth Robinsons Reports, p. 106, 2. Chase's Decisions, p. 136,
3. 9 Wheaton, pp. 267, 284: 4 Cr., p. 415; 6 Cr,, p. 286; 3 Dall, 1; 1
Wheaton, p. 300; 4 Wheaton, p. 453: 11 Wallace, p. 312.
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by the Supreme Court of the United States, and the broad
ground maintained by it that all acts done pursuant to that
authority and in aid of the Rebellion were illegal and of no
.validity, nor could the power of the United States courts be
successfully invoked to confirm property interests originating
in such authority.

It was not meant by this that every business transaction
which took place within the Confederacy would be treated as a
nullity if brought finally before those courts. In some in-
stances they were considered as if valid and upheld; nor was
it an easy matter to lay down a strict rule by which would be
determined what would or would not thus be sustained. Gen-
erally, acts necessery to pezce and good order among citizens,
as acts sanctioning and protecting marriage and the domestic
relations, governing the course of descents, regulating the
conveyance and transfer of property, real and personal, pro-
viding remedies for injuries to person and estate, and similar
acts, were sanctioned; while all those in furtherance or sup-
port of rebellion or intended to defeat the just rights of citi-
zens of the legitimate government were pronounced illegal and
void. 1

In this view it was held that those who during the war
aided and abetted in the prosecution of a citizen within the
lines of the Confederacy, before a district court organized
by that government, for giving assistance to the Union forces,
were liable therefor, after the return of pezce, to suit before a
United States court. The act of the Confederate Congress
creating the tribunal was declared to be void, the court a nul-
lity and without rightful jurisdiction. The forms of law with
which it clothed its proceedings gave no protection to those
who, assuming to be its officers, were the instruments by which
it acted.2 So when within the territory of the Rebellion one
sold supplies knowing that they were to be used by the Con-
federate Government it was held that action would not lie in
the national courts after the war to recover the purchase price.

1. 7 Wallace, p. 733. 2. 9 Wall, p. 201.
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The guilty knowledge of the seller vitiated the transaction.1
In another case a loyal resident of a loyal State, acting under
a pressure of overwhelming necessity, left certain personal
property within the insurrectionary district, where, pursuant to
the confiscation acts of the rebel government, it was sold and
the proceeds turned into the Confederate treasury. In an
action against the purchaser, brought in the national courts
after the suppression of the Rebellion, it was held that the sale
was void. 2

243. Amidst the important and far-reaching decisions of
the Supreme Court of the United States relating to the validity
of acts under de facto governments instituted during the Civil
War it was occasionally necessary to make nice distinctions,
but the task was performed in a manner which must ever re-
dound to the ability, patriotism, and profound legal learning
of that tribunal, and thereby were established principles which
will guide future generations in their efforts to cope with in-
surrection and in the rehabilitation of the State.

One of the most interesting and in its effects magnanimous
decisions was delivered in the case of Thorington ». Smith,
heretofore alluded to.3 It appeared that Thorington, in No-
vember, 1864, while Alabama was controlled by the insurgents,
sold certain lanids there to the defendant for $45,000. At the
time there was not in circulation in that State either gold
or silver or United States currency. The only money in use
was treasury notes of the so-called Confederate Government,
which in form and appearance resembled bank bills. In these
$35,000 of the purchase money was paid. A note was given
for the balance, payable by its terms in dollars, by which term
these Confederate notes were designated. When the Rebellion
collapsed these notes became valueless. Thorington then filed
a bill to enforce a vendor’s lien upon the land sold, claiming
the balance of the stipulated purchase money in lawful money
of the United States. The court below held that the contract

1. 12 Wall, p. 347. 2. 12 Wallace, p. 457; 111 U. S, p. 51. 3. 8
Wallace, 1. .
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was illegal because payment wcs to be made in Confederate
notes. But this judgment was reversed by the Supreme Court
of the United States, which held that such contracts should be
enforced to the extent of their just obligation.

At first blush it might seem that this was going a long way
towards encouraging rebellion. The currency, the nature of
which was here involved, was issued on the authority of an in-
surrectionary government. For the court of last resort of the
legitimate government, therefore, to uphold contracts payable
in this currency might appear to be giving aid and comfort to
the enemy. In examining this question the court remarked
that the so-called Confederate Government was at the timne in-
Alabama absolutely supreme in authority; that to the ex-
tent of its actual supremacy, however gained, in all matters of
government within its military lines its power could not be
questioned; that though this supremacy did not justify acts
of hostility to the United States, it made obedience to its au-
thority in civil and local matters not only a necessity, but a
duty; that the notes in question constituted almost exclusively
the currency of the insurgent States; that while the war lasted
they were used as money in nearly all the business transactions
of many millions of people, and, therefore, they must be re-
garded as a currency imposed on the community by irresistible
force; that contracts stipulating for payments in this currency
could not be regarded for that reason only as made in aid of
domestic insurrection; they had no necessary relation to the
hostile government; they relate to the ordinary course of civil
society, and though they may indirectly and remotely promote
the ends of the unlawful government, are without blame except
when proved to have been entered into with actual intent to
further insurrection. In this view it was held that the Con-
federate currency was just as legal as that imposed by the
British on the people of Castine when that place was held by
the enemy in 1814, or that imposed on the population of Tam-
pico when held by the United States forces in 1846. It is true
that the domination in the latter cases originated in lawful
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acts of regular warfare; in the former in acts of insurrection;
but in all and equally it was the rule of irresistible force.

. It is plain that this decision was based on expediency. It
was unsupported by and in some degree at variance with the
general doctrine of the turpitude of consideration as affecting
the validity of contracts.1 But it was deemed necessary to es-
tablish the principle involved to prevent the grossest injustice
in reference to transactions of the people throughout the Con-
federacy for several years in duration. The principle, however,
embraced only transactions between man and man in the or-
dinary affairs of society, and gave no protection to any which
went directly to the support of the insurgent government.2
Therefore, when one purchased of Confederate agents certain
bales of cotton, in territory controlled by the insurgents, and
the purchaise money went to sustain the Rebellion, the buyer
was not permitted to recover the value of the cotton from the
United States under the captured and abandoned property act,
it having been secured by the forces of the United States before
he disposed of it.2 ‘‘That any person owing allegiance to an
organized government,” said the court, ‘‘can make a contract
by which, for the sake of gain, he contributes most substan-
tially and knowingly to the vital necessities of a treasonable
conspiracy against its existence, and then in a court of that
government base successfully his rights on such a transaction,
is opposed to all that we have learned of the invalidity of
immoral contracts.” '

It would seem that the principles here involved cover the
case of property belonging to subjects loyal to the regular
government, yet who continue to live under circumstances of
greater or less duress in territory dominated for the time being
by the revolutionists. The question is somewhat complicated,
but the underlying principle would seem to be sufficiently
clear from embarrassment.

.,

1. Story, Conflict of Laws, Sec. 253. 2. 97 U. S, p. 454; 12 Wallace,
P. 347; 20 Wallace, p. 459; also p. 467: 15 Wall, p. 448; 19 Wall, p,
556, 9t U. S, p. 3. 3. 20 Wallace, p. 459; 17 Wallace, p. 570.
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244. 1t has been decided, on the one hand, that under the
laws of war all such residents are considered enemies, their
property hostile without regard to the individual opinions of
the persons affected;1 and on the other hand, as we have seen,
that property of loyal citizens of loyal States, the property
being situated within rebel districts, could not be purchased
under the Confederate confiscation acts of the rebel govern-
ment and the buyer acquire valid title; yet if it be considered
enemy property solely because of its location in the insur-
rectionary territory, why should not title pass? If for all
purposes it be truly enemy property, why cannot the enemy
legally dispose of it? The conclusion drawn from the de-
cisions is that it is not regarded as enemy property for all pur-
poses. The military forces of the regular government might
properly so regard it, but in transactions affecting such property
and emanating in authority assumed by the rebel government,
it was permitted to go still further and inquire as to the loyalty
of the owner of the property affected. 2

If, however, loyally to the regular government be the cri-
terion by which is to be determined the voidability of trans-
actions of the rebel government regarding property situated
within its dominion, whyshould the loyal citizen whose unhappy
lot it is to live there, under circumstances of complaint, per-
haps, and subject to the vindictive measures of the enemy,
receive less consideration as to rights of property than he whose
lot is cast on loyal soil? It is true that the Supreme Court has
said that it is the duty of a citizen, in case of civil war, who is
a resident in the rebellious district, to leave it as soon as prac-
ticable and adhere to the regular established government.3
Yet when we consider the difficulties surrounding one in his
position—that to seek the protection of the regular government
may be an act proscribed by that under which he lives and
which has at its disposal his property, his life, and all those

1. 2 Black, p. 674; 92 U. S, p. 194. 2. Knox v. Lee, 12 Wallace,
p. 457; Williams ». Bruffy, 96 U. S., pp. 176, 187. 3. The William
Bagalay, 5 Wallace, p. 337.
16—
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domestic relations on which society is built, and which it is
the policy of all good government to preserve inviolate—it
cannot be doubted that so far as this is consistent with suc-
cessful war measures great tenderness will ever be shown
by the legitimate government toward such unfortunate yet
faithful citizens, even though they should not brave the re-
sentment of the temporary government by attempting to leave
its domain. If their property be seized and disposed of by that
government, the purchaser will be charged with notice of the
illegality of the sale should the courts of the regular govern-
ment subsequently pass upon the transaction. This legal
knowledge—in law moral turpitude—will attaint and render
void the transactions. To him who braving the frowns of
rebellion has remained true to his allegiance the re-established
government says, ‘‘Well done, good and faithful servant.”
Nor can it be doubted that its utmost power will be put forth
" to save him harmless in his property from the effects of malig-
nant attacks of the temporarily dominant, but now vanquished
enemy. .

245. Some of the most interesting cases that came up for
decision under the military government of the United States
since 1898 grew out of the effect of military occupation, or
property rights attaching to things corporeal or incorporeal.

The military governor in Porto Rico during the occupation
ousted certain civil officials from office. The Supreme Court
of the United States saw in Section 716, Revised Statutes,
no authority to review the proceedings of military courts
on ceriiorars, remarking that such were mnot courts either
of law or equity within the meaning of Article III. of the
Constitution. 1

1t was held that licenses granting rights on the public do-
main should be revocable in their nature, to continue no longer
than military jurisdiction lasted and thereafter until the civil
powers could make suitable disposition. The principle in-

2. U. S. Reports, Vol. 179, pp. 126-7.
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volved was that only the political department of the govern-
ment permanently could alienate the public domain.!

If military interests were sufficiently subserved, measures
might be adopted that tended to render the commercial value
of vested rights less, through a setting up competition against
the latter.? ’

Public works and improvements might be suspended for
reasons of which the military authorities would judge, even
if this interfered with vested rights.?

The binding of Cuba or any of its municipalities to large
expenditures and a continuing debt was a policy not favored
except upon grounds of great and pressing necessity. ¢

1. 22 Opinions Attorneys-General, p. 548, 23 ibid., pp. 226, 562; 20

Wallace, p. 387; Magoon, pp. 353, 356, 450, 497. 2. 22 Opinions Attorneys-
General, p. 409; 23 ibid., p. 427. 3. 22 ibid, P. §23. 4. 22 ibid., p. 410



CHAPTER XI.

RicHTS REGARDING PUBLIC PROPERTY.

246. We will consider, secondly, the rules governing the
seizure and appropriation of public property. And here it
may be said generally, that whatever of tenderness is shown
for private property under militarygovernment does not extend
to that of the deposed State. The conqueror seizes upon the
possessions of the State.1

247. It is the tendency of States in all systems of govern-
ment to treat the transfer of corporeal movable property—
what the common law calls chattels—so far as possible, as
giving the full title to the possessor. The simple rules of war
take the same direction. The belligerent occupant is treated
as acquiring a complete title to all corporeal movables of the
hostile State which come under his actual control. He may
by leaving them behind him, and by their coming back to the
possession of the former State, lose his title; but if he has per-
fected it by actual possession and the exercise of his right of
appropriation, they are his, and the former State retakes them,
if at all, as a recapture for its own benefit by a new title. All
incorporeal rights in movables follow the fortunes of the
movables. They pass to the conqueror, if they be rights, and
if they be servitudes or liens, the conqueror takes the things
purged of the servitudes or liens. 2

248. The title to property of a vanquished enemy State
may be considered by capture as immediately divested from
the original owner and transferred to the captor, This general
principle is modified by the positive law of nations regarding
both that which is movable and what is immovable.

1. Vattel, Book 1II., Chap. 13, Sec. 200; Manuing, p. 182; American
[astructions, Sec. 11, clause 1. 2. Dana’s Wheaton, note 169,
244
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249. First, attention will be confined to movable property,
concerning which the rule is the same as regards movable
private property. Militarv occupation, without some special
act appropriating it, does not vest title in the conquetor.
This is done only by taking mecsures to reduce the property
into his firm possession and there retaining it sufficiently long
to exercise fairly over it the rights of ownership. Having
passed into hostile possession, if alienated by its new owners,
the vanquished State can only require title through some of
the regular methods of procuring property.1 Its original
claim has been completely extinguished. This is not because
there is any insuperable difficulty in recovering such prop-
erty under the right of post liminium. If the property be fully
identified it is as easy to restore what is movable as what
is immovable. It was the common practice of the ancients
to do this. But the difficulty of recognizing things of this
nature and the endless disputes that would arise between ad-
verse claimants, now that movable property is almost infinite
in variety and quantity, have been deemed motives of sufficient
weight for the general establishment of a contrary practice.

Again, movables are either warlike. stores—supplies for
the support of his army or articles which the enemy sells to
replenish his treasury. When so appropriated, neither private
persons nor the State can rationally expect to recover them.
The most that the former under the best circumstances can
hope for is compensation, and this for the latter is wholly
inadmissible. When once movable property is taken into
hostile possession, the presumption is that it is lost forever
to the owner. It is, therefore, with reason excepted from the
right of post liminium if it be not retaken from the enemy im-
mediately after capture or unless he has made no effort to ap-
propriate it; in which case the proprietor, whether private
person or the State, finds no difficulty in recognizing nor is
presumed to have relinquished title to it.2

1. Vattel, Book III., Chap. 13, Sec. 196 2. Vattel, Book II1, Chap.
14, Sec. 209; Halleck, Chap. 19, Sec. 7; Manual, p. 310 ef seq.
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250. While the effect of complete conquest is that the con-
queror succeeds to the public property of the vanquished State
of whatever character, whether movable or immovable, cor-
porecl or incorporeal, lying in possession or in right of action,
the rights which follow military occupation do not extend so
far as this; but to the extent that the temporarily dominant
power can reduce any species of property into its possession
absolutely, the rule is equally applicable.1 Hence the com-
mander may coripel private citizens or corporations who re-
ceive the benefit of military protection to pay debts actually
due to the deposed sovereignty into the coffers of the con-
queror, 2 and a receipt for the same would be an acquittance
of the debt; the debtor would not have to pay it again to the
ancient creditor when he returns to power.2 This is a relax-
ation from the strict rule of law; for, a money debt being
payable in kind, the debtor is not strictly released by any act
or casualty that does not exhaust the genus or kind.4 To ob-
tain the benefit of this modification in the debtor’s favor it
is requisite that the amount be actually due. Moreover, the
debtor must be placed under duress by the military authorities
established over him and so compelled to pay the debt; there-
fore, if he be not resident in the territory occupied, or without
compulsion should pay it nevertheless to the conqueror, in
neither case would the original obligation be cancelled. And
there must be actual payment. Acquittance without payment
will not avail. If to avoid forcible levy the debtor compro-
mises or avails himself of a general proviso in the order for col-
lection, and the transaction be bona fide on his part under a
pressure brought to bear by the dominant authorities, he will
be credited with so much of the indebtedness as he thus
actually liquidates. It is a defence to a second demand to the
extent of the coercion and actual payment.

251. ‘“‘All rights of military occupation,” says Halleck,
‘‘arise from actual possession, and not from constructive con-

t. Maanuing, pp. 182-83. 2. Bluntschli, 1., Sec. 149. 3. Wovlsey,
Szc. 153. 4. 96 U. S, p. 187; Wheaton, Dana’s note, p. 169.
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quests; they are de facto and not de jure rights. Hence by a
conquest of a part of a country the government of that country
or the State is not in the possession of the conqueror, and he
therefore can not claim the incorporeal rights which attach to
the whole country as a State. But by the military possession
of a part he will acquire the same claim to the incorporeal rights
which attach to that part as he would by the military occupa-
tion of the whole acquire to those which attach to the whole.

‘“We must also distinguish with respect to the situations of
the debts, or rather the localities of the debtors from whom they
are owing, whether in the conquered territory, in that of the
conqueror or in that of a neutral. " If living in the conquered
country or in that of the conqueror, there is no doubt that
the conqueror may, by the rights of military occupation, enforce
the collection of debts actually due to the displaced govern-
ment, for the de facto government has in this respect all the
powers of that which preceded it. But if situated in a neutral
State, the power of the conqueror, being derived from force"
alone, does not reach them, and he cannot enforce payment.
It rests with the neutral to decide whether he will or will not
recognize the demand as a legal one, or, in other words, whether
he will regard the government of military occupation as suffi-
ciently permanent to be entitled to the rights of the original
creditor. He owes the debt, and the only question with hin is,
Who is entitled to receive it? In deciding this question the
particular circumstances will necessarily be decisive of the
case, and will probably delay his action until all serious doubts
are removed.”1 The debtor pays under such circumstances at
his peril. Confessedly he is not subject to coercion, being
domiciled in a neutral State. He, therefore, cannot plead
overpowering force to justify his conduct. To secure credit for
payment from the original creditor, should the State be restored
to power, the neutral must show that the constitutional law of
the State recognized the payment as valid ; in other words, that
it was made in good faith to the de facto power authorized by

1. Chap. 32, Sec. 27.
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the fundamental law to receive it. And 2lthough such pay-
ments may be justified, still nothing can divest them of the
appearance of an unfriendly if not a hostile act. The burden
of proof to show that the payment was bona fide and in accord-
ance with law rests upon the neutral debtor.

252. We have seen that the purchase by a neutral of im-
movable enemy property confiscated by a military occupant
is liable to be treated as a hostile act by the temporarily van-
quished State; and this for the reason that it directly fur-
nishes the conqueror with the means of prosecuting hostilities.
So does the payment of debts due the deposed State furnish
the opposite party such means, and reason will seldom dis-
tinguish between the cases; both are unfriendly acts on the
part of the neutral, and may well be considered hostile by the
Stute whose interests are thereby prejudiced. This being so,
should the vanquished State be restored to power, she will, of
course, exhaust every resource to compel a repayment of the
debt. The prudent course for the neutral debtor of the de-
posed government to pursue is to bide the final results of the
struggle, meking payment to whoever retains the sovereignty.

The principle here involved is well illustrated in the case of
the electorate of Hesse Cassel, which grew out of Napoleon’s
wars.1 After Jena, Napoleon held that little State «bout a year
under military government, and then incorporated it into the
kingdom of Westphalia, which was recognized by the treaties
of Tilsit and Schénbrunn and the public law of Europe as a
sovereignty for several years. The Elector was restored to his
throne by the treaty of Vienna. While Hesse Cassel formed
part of the kingdom of Westphalia, Count Von Hahn, of the
duchy of Mecklenburg, among many other State debtors, com-
pounded with the King of Westphalia for the payment of a
debt owing to the electorate at the time of its absorption. The
Elector carried away with him and retained in his possession
the instruments containing the written acknowledgments of
the debt. Nevertheless, every formality of legal payment was

1 Cobbett, p. 153, quoting Phil, Int, Law, Part XII., Chap. 6.
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complied with, and the duchy of Mecklenburg declared the
mortgage upon the Count’s estate, given to secure the debt, to
be cancelled and void. After the Count’s death and the
. Elector’s restoration, the latter instituted proceedings as a
creditor against the estate. After passing before several
tribunals, the claim was finally rejected on the ground that the
conquest of the country had been complete, and that the return
of the Elector, after having been ousted from his dominions for
eight years, could not be considered a continuation of his
former government. In the course of their opinions, the
learned jurists who passed upon the question made a broad
distinction between the acts of a transient conqueror under
.military government and those of one whose rights and titles
had been ratified by the public acts of the State and recognized
in treaties with foreign powers. If the case in point were con-
sidered as coming under the former category, it was held that
the Elector could recover that part of the debt which the Count
had not actually paid in the compromise he had effected with
the King of Westphalia; but, considering the conquest as per-
manent, which view ultimately prevailed, the circumstances of
the transaction could not be inquired into by the restored
sovereign. Nor was importance attached to the fact that
the Elector retained possession of the documents evidencing
the debt.

253. The general rule is that when military government
disappears, the rights of the original State and its subjects
revert.

It is possible, however, as in the case just cited, that a gov-
ernment based on the military power may be established with
some degree of permanency. If, after the lapse of years, the
original State is restored, the question comes up, What efficy
is to be given to the acts of the temporary government? The
authorities seem agreed upon these points: (1) Changes in the
original constitution become inoperative; (2) Ancient laws
and administrative institutions are re-established; (3) Private
rights acquired stand; (2) Dispositions of State property
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made continue binding; (5) The restored State ought not to
make retrospective use of its authority.

254. The Philippine insurrection against the United States
broke out openly on the night of February 4-5, 1899. The .
treaty of peace with Spain had been concluded December 1o,
1898. All the world was notified that by its terms the Phil-
ippine Archipelago was transferred to the United States.
On January 23, 1899, before the treaty was confirmed,
the branch located at Legaspi, Luzon, of Smith, Bell & Co., a
British banking firm of Manila, sold a draft in favor of the Fil-
ipino treasurer, Mariano Trias. The money to pay for the
draft was furnished by a Filipino general. At the time of the
negotiation of the draft the Filipino insurrection was brewing,
but had not broken out. Before, however, the paper reached
the main house of Smith, Bell & Co. at Manila, whom it was
intended should honor it, the war of the Filipino insurrection
had become flagrant; Manila was within the lines of the
United States military; but all the parties to the paper—
Lucban, who furnished the funds, and Trias—were active
enemies engaged in war and within the insurrecto lines.

In this state of facts the military government demanded of
Smith, Bell & Co. the $100,000, and the firm paid it under
protest. The party who held the draft was notified that if
he attempted to use it, his goods and property would be seized
and appropriated.

The conduct of the military governor in this case was
entirely proper. The firm of Smith, Bell & Co. in Manila was
enjoying the protection of the United States military forces.
{t was an act of disloyalty to the military government for it to
negotiate the draft on January 23, 1899, as its branch at
Legaspi did. To have consummated the transaction by hon-
oring the draft when it arrived in Manila would have been
adhering to the enemy, giving them aid and comfort. It was
the merest dictate of prudence for the military authorities to
prevent it.1

1. Magoon, p. 261,
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255. The question whether property of the vanquished
State, the possession or destruction of which can have no in-
fluence on the result of the conquest, properly may be either
appropriated or destroyed, has received elaborate discussion.
On principle it would seem that it can not. For although
ancient practices were otherwise, the modern rule is that no
force is lawful except so far as it is necessary. And in its ap-
plication to property the limit of the rule seems to be the se-
curing indemnity for present expenditure, obtaining the means
of prosecuting hostilities, and depriving the enemy of what-
ever will enable him to maintain the war.1 Hence, by the
modern usage of nations, temples of religion, public edifices
devoted to civil purposes only, monuments of art, and reposi-
tories of science are exempted from the general operations of
war.2 When Frederick the Great took possession of Dresden
in 1756, he respected the valuable picture gallery, cabinets,
and museums of that capital, as not falling within the rights of
a conqueror. In the case of the Marquis de Somereules (Stew-
art’s Vice-Admiralty, Rep. 482) the enlightened judge of
the Vice-Admiralty Court at Halifax restored to the Academy
of Arts in Philadelphia paintings and prints captured by a
British vessel in the War of 1812 on their passage to the United
States, and he did it “‘in conformity to the law of nations, as
practiced by all civilized countries, because the arts and
sciences are admitted to form an exception to the severe rights
of warfare.” 3

256~ The occurrences which in modern times have given
rise to the fullest examination of this subject followed the
French Revolution. After his conquest of Italy in 1796, Bona-
parte compelled the Italian States and princes, including the
Pope, to surrender their choicest pictures and works of art to
be transported to Paris. Subsequently the same line of con-
duct marked the career of that conqueror, as one after another

1. Wheaton, Secs. 343, 346; Vattel, Chap. 9, Sec. 161. 2. American
Instructions, Sec. 2, clauses 4, 5; Bluntschli, I., Sec. 134; Hague Confer-
ence, Sec. 3, Art. LVI. 3. Kent, 1, 93(a).
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most of the cities and capitals of Europe were occupied by
his armies. There is no doubt that these transactions might
have been legitimate.1 It was entirely competent for the
owners of works of art to dispose of them by treaty stipulations
to the conqueror, and in this manner it was claimed most of
those were obtajned which, by the means described, were
made to grace the famous museum of the Louvre. Nor would
a subsequent claim that the war was unprincipled, which led
to such alienations, in the least affect their sufficiency and
validity, for this would put an end to all certainty as to the
results of the armed conflicts of nations, as no vanquished
party ever regards the cause of the enemy as other than un-
righteous. But in fact very many art treasures which were
thus carried to Paris from other countries were taken posses-
sion of under no other pretext than as trophies of war. At
the time these transactions were generally denounced as being
beyond the p:le of civilized warfare, particularly by English
writers, with whom, however, as a general rule, national preju-
dice may have had more influence than considerations of en-
lightened policy; yet, without entering into the ‘question of
motives, their position hes had the support not only of jurists
and publicists, but of military men, and has generally com-
mended itself to the better reason of mankind.

These views are generally in accord with the provisions of
the instructions for the United States forces in the field. It
is here laid down that classical works of art, libraries, scien-
tific collections, or precious instruments, such as astronomical
telescopes, as well as hospitals, must be secured against all
avoidable injury, even when they are contained in fortified
places whilst besieged or bombarded.

But it is likewise provided that if these rare and valuable
instruments or collections can be removed without injury, the
conqueror may order them to be seized and removed for the
benefit of the conquering State, the ultimate ownership to be

1. American Instructions, Sec. 2, clause 6.
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settled by the treaty of peace. In no case, however, were they
to be privately appropriated or wantonly destroyed or injured.1

The right of appropriation is here broadly sustained. Itisa
right that may be called perfect, yet general settlement is
against asserting it, and it unmistakably is falling into dis-
favor. The modern drift of thought appears to be in favor of
permitting works of genius to remain to grace the place that
gave them birth.

257. The invasion of France by the allied powers in 1815
was followed by the forcible restitution of the pictures, statues,
and other monuments of art collected from different conquered
countries in the Louvre museum. This the congress of allied
powers, assembled in Paris, was solicited to do by those States
which had been despoiled. Upon what principles, it was asked,
could France expect to sit down with the same extent of pos-
sessions which she held before the Revolution, and desire at the
same time to retain the ornamental spoils of all other countries?
Was there any possible doubt as to the issue of the contest, or
of the power of the allies to effectuate what justice and policy
required? If not, upon what principles could they deprive
France of her late territorial acquisitions and preserve to her
the spoliations consisting of objects of art, appertaining to
those territories, which all modern conquerors had invariably
respected as inseparable from the country to which they be-
longed?2 These or similar reasons prevailed with the allies;
yet even in England the measure was not umiversally ap-
proved. Sir Szmuel Romilly, speaking in the House of Com-
mons, said that he was by no means satisfied of the justice of
the measure; that it was not true that all these trophies had
been carried away as spoils of war; the most valuable of
them had become the property of France by treaty stipulations;
that it was no answer to say that those treaties had becn
made under duress, for there would be an end of all faith be-
tween nations if treaties were to be disregarded on this plea;

1. American Instructions, Sec. 2, clauses 5, 6. 2. Wheaton, Sec. 353;
Twiss, Law of Nations, p. 130.
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and moreover that the very States which were clamoring
for a restoration of these articles were those which abetted
France in waging these so-called unjust wars.

258. The rule, ‘‘Might makes right,”” is that which often
controls in warfare. Softened in application it has been in-
deed through the refining influences of civilization, but its
integrity is not sensibly impaired. The question what is al-
lowable under the rules of war generally resolves itself into
one of power. From the exercise of that power there is no
sufficient reason for the assertion that paintings, statuary,
and other art treasures belonging to the enemy State will
hereafter more than heretofore invariably be held inviolate.
Still the writings of publicists, the decisions of jurists, and
the general practices of successful commanders, as a rule, being
in derogation of such right, it is certainly falling into dis-
repute, the precursor, let us hope, of final abandonment of all
claim to its being recognized as a right of war.1

259. With regard to the useless destruction of such articles
there has been in modern times a decided preponderance of
public opinion in a direction adverse to such practices. Struct-
ures of a civil character, public edifices devoted to civil pur-
poses only, temples of religion, repositories of science, tqually
with monuments of art, are exempt from the devastations of
war. In entering the City of Mexico as a conqueror in 1